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STATE OF NEW YORK: DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MepicaL conouer (GO PY

IN THE MATTER DETERMINATION
OF AND
PERCY ASP1 ERACHSHAW, D.O. ORDER
BPMC-16-098

A Notice of Hearing and Statement of Charges, dated August 6, 2014, was served
on attorneys for PERCY ASPI ERACHSHAW, D.O., “Respondent.” There was no
objection as to jurisdiction. (T. 5) Hearings were heid pursuant to N.Y. Public Health Law
§230 and New York State Admin. Proc. Act §§ 301-307 and 401 on September 9 and 10,
October 13, 2014 (with Judge Terepka) and October 30, 2014, November 19 and 20,
2014, December 3, 4 and 12, 2014, January 7, 2015 (with Judge Gayle), May 14, 2015,
June 4 and 24, 2015, September 10, 2015 and October 29, 2015.

All hearings were held at the Offices of the New York State Department of Health, 90
Church Street, New York, New York ("the Petitioner”). William M. Bisordi, M.D., Chair,
lifath Abbasi Hoskins, M.D., and Deborah Whitfield, M.A., Ph.D., duly designated
members of the Stale Board for Professional Medical Conduct, served as the Hearing
Committee in this matter. David A, Lenlhan, Esq., Administrative Law Judge, served as
the Administrative Officer. The Pelitioner appeared by James E. Dering, Esq., General
Counsel, by Dianne Abeloff, Esq., Associate Counsel, and Claudia Morales Bloch, Esq.,

Associate Counsel, New York State Department of Health, of Counsel. The Respondent
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appeared by Anthony Z. Scher, Esq., of the firm of Wood & Scher of White Plains, New
York.

Evidence was received, withesses were sworn or affirmed, and transcripts of
these proceedings were made. After consideration of the entire record, the Hearing

Committee issues this Determination and Order.

PROCEDURAL HISTORY

Date of Service of Notice
Of Hearing and Statement of Charges: August 6, 2014

Answer Filed: August 13, 2014
Pre-Hearing Conference: August 13, 2014

Hearing Dates: September 9, 2014
September 10, 2014
October 13, 2014 (with Judge
Terepka)
October, 30, 2014 (with Judge
Lepicier)
November 19, 2014
November 20, 2014
December 3, 2014
December 4, 2014
December 12, 2014
January 7, 2015 (with Judge Gayle)
May 14, 2015
June 4, 2015
June 24, 2015
September 11, 2015
October 29, 2015

Deliberation Date: January 15, 2016

Witnesses for Petitioner: Christine Scaminaci
Ashraf Toma, M.D.
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Mark Nuqui, D.O.
Biaglo Paclifica, D.O.
Gerard Baltasar, D.O.
Thomas Gouge, M.D.
Steven Pulitzer, M.D.
Akella Chendrashekar, M.D.
Witnesses for Respondent: Percy Aspl Erachshaw, D.O.

David Mayer, M.D.
Addagada Rao, M.D.

Deliberations Date: January 15, 2016

STATEMENT OF THE CASE AND BACKGROUND

Petitioner charged Respondent, a physician practicing surgery, with eighteen (18)
specifications of professional misconduct. The first through fifth specifications charged
Respondent with committing prafessional misconduct as defined in N.Y. Educ. Law §6530
(4) by practicing the profession of medicine with gross negligence on a particular occasion
for each of the five named patients.

In the sixth spacification, Respondent was charged with committing professional
misconduct as defined in N.Y. Educ. Law § 6530(3) by praclicing the profession of
medicine with negligence on more than one occasion for each of the five named patients.

In the seventh specification, Respondent was charged with committing professional
misconduct as defined in N.Y. Educ. Law § 6530(5) by practicing the profession of

medicine with Incompetence on more than one occasion with regard to each of the five

named patients.
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In the eighth through the tenth specifications Respondent was charged with
committing professional misconduct as defined in N.Y. Educ. Law § 8530(2) by practicing
the profession of medicine fraudulently.

In the eleventh through thirteenth specifications, Respondent was charged with
committing professional misconduct as defined in N.Y. Educ. Law § 8530(20) by conduct in
the practice of medicine which evidences moral unfitness to practice medicine.

In the fourteenth through eighteenth specifications, Respondent was charged with
commifting professional misconduct as defined in N.Y. Educ. Law § 8530(32) by faliing to
maintain a record for patients A, B, C, D, and E which accurately reflects the cara and

treatment of the patient in question.

A copy of the Notice of Hearing and Statement of Charges is attached hereto as
Appendix 1.

EVALUATION OF TESTIMONY

The expert witnesses in this case were Doctor Thomas Gouge for the Depariment
and Doctor David Mayer for Respondent. The panel considered and evaiuated the
testimony of each but gave greater credence to the testimony of Dr. Mayer. On several
occasions Doctor Gouge did not appear to give objective and credible testimony,
oftentimes agreeing with the State’s assertions based on poor understanding of the
medicine involved. This damaged his credibility.

The most campelling aspect of the Depariment's case was the testimony about

Patient A and the colonoscopy that went bad. Patient A's colon had been perforated during
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a colonoscopy and Respondent was charged with failing to terminate the operation in a
timely manner. The evidence shows that the colon had been perforated and EMS was
called and the Patient was transported to Jamaica Hospital.

Doctor Gouge maintalned that Respondent should have been aware of this situation
from the outset. The panel did not accept this testimony and relied, instead, on the
testimony of Respondent’s expert, noting the perforation was only 1.5 centimeters and
would, in all likelihocd, have been missed by a competent surgeon. The panel was
concerned that Doctor Gouge had not performed a colonoscopy in many, many years and
was not up-to-date with current practice. Dactor Gouge stated that most perforations are

diagnosed during the procadure but that is not true as most perforations are discovered

after the procedurs is terminated.

FINDINGS OF FACT

The following Findings of Fact were made after a review of the entire record in this
matter. Numbers below in parentheses refer to transcript page numbers or Exhibits,
denoted by the prefixes “T.” or “Ex.” These citations refer to evidence found persuasive
by the Hearing Committee in amiving at a particular finding. Conflicting evidence, if any,
was considered and rejected in favor of the cited evidence. All Hearing Committee

findings were unanimous except where otherwise noted.
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1. Respondent was autharized to practice medicine in New York State on or about August
20, 2001 by the issuance of license number 222537 by the New York State Education
Department.

PATIENT A

2 Respondent undertook the care and treatment of Patient A at hig Brooklyn, New York,
office located at 418 Stanhope Street from on or about September 14, 2012 through
September 17, 2013. (T. 1664-1665)

3. Patient A’s chief complaints were chronic constipation, pain and rectal bleeding. (T.
1856, 1674)

4. Respondent performed an anal manomelry on Patient A on September 14, 2012
without an assessment or evaluation of the patient before doing the anal rectal manometry.
(T. 1856) On September 17, 2013, Respondent performed a colonogcopy on Patient A
and perforated her colon at the recto-sigmoid Juncture and insufflated her colon. (7. 143-
144 and Exhibit 3)

5. Patient A required a colonoscopy and Respondent racommended a colonoscopy and
the patlent either refused or simply did not show up for a procedure that had been
scheduled. (T. 1537)

8. Eight months prior to the September 17, 2013 procedure, Respondent had advised the
patient to have the colonoscopy. (T. 1755)

7. Patient A had developed a painful anal fissure and Respondent treated her with topical
nitroglycerin and anal dilations. This treatment worked as the fissure was healed by the

time the colonoscopy was performed. (T. 1754)
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8. The Respondent did not know there was a perforation and, therefore, he could not
terminate the procedure based on the perforation. (T. 1560)

8. During the colonoscopy, Respondent advanced tha scope all the way to the cecum
when the anesthesiologist, Dr. Toma, stated he was having a problem ventilating the
patient and asked Respondent to stop the procedure, which Respondent did, immediately.
(T. 1561)

10. Respondent's record for Patient A's colonoscopy does not have an exam date, does
not have a notation for the “Scopes used® and has no date of signature nor is it
electronically signed by Respondent. (Ex, 19 and T. 1592)

11. Respendent acknowledged that signing the operative record does close the document,
disallowing reentry into the system. (T. 1592)

12. Respondent testified that the circulating nurse inputs the patient's name and date of
servica and “all that stuff.” The report for Patient A is the only one without that inforrmation.
The record for Patient A is neither electronically signed nor dated. (T. 1592-1594, 1604-
1609)

PATIENT B

13. Respondent undertook the care and treatment of Patient B at Wyckoff Heights Medical
Center, 374 Stockholm Street, Brooklyn, New York from on or about May 3, 2009 through
November 7, 2010. (T. 211-222)

14. On June 23, 2009, Respondent performed a primary repair of umbilical hernia on
Patient B under general anesthesia, without determining whether the hernia was reducible,

which was important because of the patient's comorbidities. (T. 213-215)
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15. On December 22, 2008, Respondent performed a second surgery under general

anesthesia, to wit a “Repair of Recurrent Umbillical Hernia with Mesh.” (Exhibit 7a, p. 175
and T. 273)

[

16. On November 2, 2010, Respondent performed a Minilaparotomy with removaj of mesh
and primary repalr of recurrent umbilical hemia, under general anesthesia. (Exhibit 9, p.1,
T. 334-338)

17. On November 5, 2010, Patient B was brought back to Wyckoff Heights Medical Center
in grave condition and another surgeon performed an exploratory laparotomy, subtotal
colectomy, multiple small bowel resections, primary small bowe! anastomosls and end-
ileostomy. (Exhibit 7, p. 522)

18. Patient B expired on November 7, 2010. (Exhibit 7, pp. 731, 893-894)

19. Respondent's medical record for Patient B shows a history of vascular disease,
Peripheral Vascular Disease, Hepatitis C, liver failure, Diabetes, Hypertension, Obesity,
Asthma, and Alcohal abuse, This history was not taken on the first visit, but was only
taken afler the surgery. (Ex. 8, p. 1, T. 1216-1217)

20. Respondent's medical history for Patient B shows a weight of 235 Ibs. but no height is
noted, an essential fact in evaluating obesity. (T. 211)

21. Respondent's medical history for Patient B, failed to obtain a history of the patient's
comorbidities, Respondent testifled that he found out about this patient’'s Hepatitis C and

liver failure only after he had performed two surgical procedures. (T. 1216)
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PATIENT C

22. On or about September 2, 2010 through April 12, 2012, Respondent undertook the
care and treatment of Patient C at Wyckoff Helghts Medical Center. (T. 398-398 and
Ex.11, pp. 11-12)

23. On January 11, 2011, Respondent performed an exploratory laparotomy with sigmoid
resection and appendectomy. (T. 416-418)

24. On December 27, 2011, Respondent Admitted Patient C to Wyckoff Heights Medical
Center for a planned colon resection for “recurrent diverticulitis.” (T. 761-782)

25. On December 27, 2011, Respondent performed an explaralory laparotomy, lysis of
adhesions and sigmoidoscapy and did not resect the colon. (T. 783)

28. Respondent had no motive to exaggerate the extent of the adhesions, as there would
be no greater reimbursement for documenting extensive adhesions versus a minimal
amount of adheslons. (T. 2047)

27. Respondent did follow Patient C preoperatively (along with Dr, Benedicto) and
postoperatively. (T. 2035)

28. Patient C had two eplsodes of well documented severe abdominal pain during his
hospital stay and it was clear that the patient's divarticulitis necessitated a bowel resection.
(T. 2038 — 2037)

29. The plan for the surgery on December 27, 2011 was to do a laparotomy, lysis of
adhesions, and a possible bowel resection. (T. 957 and Ex. 12, pp, 175-176)

30. Whenever an exploratory laparotomy is done in situations where the bowel is invalved,

it is routine to get a consent from the patient for a possible bowel resection, (T. 958)
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31. In regard to the December 27, 2011 surgery, this patient had a prior colonoscopy that
ruled out a stricture and a repeat colonoscopy would not show adhesions. The information
from the prior colonoscopy was sufficlent for Respondent to proceed to surgery. (T. 914)
32, In regard to the December 27, 2011 surgery, there was a sufficient lysis of adhesions to
warrant the prophylactic placing of a drain. Under the circumstances, it was clear that there
was more than a minimal lysis of adhesions, (T. 2047)

33. In regard to the December 27, 2011 surgery, Respondent used the anethesic time by
mistake, and he wrongly estimated the time spent lysing adhesions. This was simply an
error and not fraud sufficient to support a charge of fraudulent medical practice. (Ex. 11, p.
1788)

34. In regard to the December 27, 2011 surgery, It would be impossible to perform an
extensive lysing of adhasions without running the bowel. “Running the bowel” means
examining the entire bowael to rule out abnormalities. This procedure excludes the
possibility of injury or perforation of the bowel. The full lysing of adhesions necessarlly
included a running of the bowel. (T. 2045)

35. With the minor exception of the time spent lysing adhesions during the December 27,
2011 surgery, Respondent’s medical record for Patlent C was adequate and reflacted the
care and treatment of the patlent. (T. 2050)

10
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PATIENT D

36. Respondent undertook the care and treatment of Patient D at Wyckoff Heights
Medical Center from on about April 8, 2005 to April 17, 2007. (Ex. 13, pp. 11, 12and T.
486-487)

37. On May 20, 2005, Respondent performed a laparoscopic cholecystectomy on Patient
D. (Exit 14, p. 247 and T. 518-520)

38. Within 24 hours after surgery, Patient D had a markedly sharp elevation in total
bilirubin and hepatocellular enzymes and an ERCP with stenting was performed under
general anesthesia. (T. 1348-1353)

39. Respondent discharged Patient D on May 24, 2005, desplite the fact that the bilirubin
and hepatocellular enzymes were still elevated. (T. 511-513)

40. There are standard approaches to dissecting the anatomny out to delineate the cystic
duct and the cystic artery which the Respondent did not follow. (T. 492-494)

41. Respondent fafted to use any of the appropriate and standard techniques to identify the
anatomy, and, in particular, the cystic duct. He did not isolate the structures in a way that
would allow a positive identification based an their anatomic relationship. If he had done
this, the end result would not have been injury to the ductal system which the Panel feit
was iatrogenic and not the result of Mirizzt Syndrome as the Respondent contended (7.

531 - 533)

42. Patient D's bilirubin was elevated postoperatively, but Respondent addressed this issue

and requested an "ERCP." This is an acronym for an endoscopic retrograde

11
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cholanglopancreatogram, a test that checks the tubes (ducts) that drain the liver and
gallbladder. (T. 1367 and Ex. 14, p. 31)

43, Respondent addressed the drainage of the bile ducts by attempting two ERCPs with
attempted stenting. (T. 2084)

44. The drainage of the bile ducts by attempting two ERCPs with attempted stenting did

not work 20 the Respondent performed a hepatic jejunostomy, the surgical joining of the

hepatic duct and the jejunum. (T.2084)

45. The Respondent treated Patlent D's jaundice in a timely manner. The Respondent got
an ERCP the next day and then another ERCP about a wesk later and then re-operated in
a timely fashion. (T. 2084 - 2085)

48. The discharge of Patient D was proper as the hospital chart demonstrates that Patient
D had stabie vital signs and was afebrile. (T. 1373)

47. The Gastroenterologist stated that Patient D was afebrile and that the bilirubin was

coming down and that the patient should be followed as an outpatient. (Ex 14, p. 44)
PATIENT E

48. Respondent undertook the care and treatment of Patient E from March 19, 2009
through Aptil 28, 2009. (T. 1432-1434)
49. Respondent diagnosed the patient’s right upper quadrant pain as due to cholecystitis

and scheduled the patient for a laparoscopic cholecystectomy on April 14, 2009 at Wyckoff
Helghts Hospital. (T. 544-546, S57-559 and Ex.15, pp. 16-24)

12
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50. Respondent failed to perform and/or note a complets, appropriate and directed
physical examination of the patient. He planned to perform a laparoscopic
chalecystectomy on Patient E without medical indication or justification. His plantodoa
cholecystectomy was based on an erroneous ultrasound report. (T. 1427-1428, 1543 -
1515)

51. A vertical midline incision is aimost never utilizad to remove a gallbladder. (T. 1434
- 1435)

52. Respondent explained to Patient E that the cause of her pain was from gallstones or it

could be from adhesions, (T. 1446)

53. The operative plan was laparoscopy, laparoscopic cholecystectomy, and lysis of
adhesions. (T. 1447, Ex. 15, pp. 16 - 17)
54. Therefore, the surgery was not stopped when the gallbladder could not be located

because it was not being perfarmed solely to remove the galibladder - it was also being

performed for lysis of adhesions. (T. 1447)

CONCLUSIONS OF LAW

Pursuant to the Findings of Fact as set forth above, the Hearing Committee

concludes that the Factual Allegations and Specification of Charges as set forth in the

Statement of Charges, are resolved as follows:

Factual Allegation A
1. NOT SUSTAINED
2. NOT SUSTAINED
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NOT SUSTAINED
NOT SUSTAINED
NOT SUSTAINED
NOT SUSTAINED
NOT SUSTAINED

@ N & o » O

NOT SUSTAINED
9. NOT SUSTAINED

Factual Allegation B
1. a.  SUSTAINED
b.  NOT SUSTAINED
c.  NOT SUSTAINED
d.  NOT SUSTAINED
e. NOT SUSTAINED
f. L. NOT SUSTAINED
il. NOT SUSTAINED
iil. =~ NOT SUSTAINED
iv. NOT SUSTAINED
2, a  NOT SUSTAINED
b. NOT SUSTIANED
c.  NOT SUSTAINED
d.  NOT SUSTAINED
3. a.  NOT SUSTAINED
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b. NOT SUSTAINED
c. NOT SUSTAINED

d. NOT SUSTAINED
4, a NOT SUSTAINED
b. NOT SUSTAINED
c. NOT SUSTAINED
d. NOT SUSTAINED

e.  NOT SUSTAINED
f. NOT SUSTAINED
g. i. NOT SUSTAINED
ii. NOT SUSTAINED
iii. NOT SUSTAINED
5. a.  NOT SUSTAINED
b. NOT SUSTAINED - The panel found no need to treat from the
evidence presented.
c. NOT SUSTAINED - The panel found insufficient evidence to

warrant hospitalization.
d. NOT SUSTAINED

8. a. NOT SUSTAINED -  The panel found the patient was not febrile,
pre-operatively.
b. NOT SUSTAINED -  The panel found the patient was not febrile,

post-operatively.
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c. NOT SUSTAINED
d.  NOT SUSTAINED
7. NOT SUSTAINED
8. NO'I; SUSTAINED

9. a. NOT SUSTAINED - The panel noted that Respondent was out of

town at the time of this incident.
b. NOT SUSTAINED

c. NOT SUSTAINED
d NOT SUSTAINED
e. NOT SUSTAINED
10. NOT SUSTAINED
1. NOT SUSTAINED

Factual Allegation C
1. a. NOT SUSTAINED - The panel determined that none of the

allegations on this patient should be sustained.
b. NOT SUSTAINED

c. NOT SUSTAINED
d. NOT SUSTAINED

2. a. NOT SUSTAINED
b. NOT SUSTAINED
c. NOT SUSTAINED

is
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d. NOT SUSTAINED
e.  NOT SUSTAINED
f. NOT SUSTAINED
3. a  NOT SUSTAINED
b. NOT SUSTAINED
c. NOT SUSTAINED
d | NOT SUSTAINED
ii. NOT SUSTAINED
ii. NOTSUSTAINED
iv.  NOT SUSTAINED

4, NOT SUSTAINED

Factual Allegation D

1. a. SUSTAINED -
b.
I SUSTAINED
il SUSTAINED -
C. SUSTAINED -

Percy Aspl Erachshaw, 0.9, - Determination and Order

The panel noted that Respondent
falled to properly identffy the ductal system,

The panel noted that the Respondent
should have converted to open procedure.
The panel noted that the Respondent
caused injury to the ductal system and

failed to recognize the injury.
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2. a. NOT SUSTAINED

b. NOT SUSTAINED
c. NOT SUSTAINED
d. NOT SUSTAINED
e. NOT SUSTAINED
3. NOT SUSTAINED - The panel noted that time was needed and
the delay was not inappropriate.
4, NOT SUSTAINED - The panel found that the record keeping
charge was not sustained by the evidence.
Factual Allegation E
1. SUSTAINED - Because the patient did not have a gall bladdesr,

a fact that would been discovered with an adequate,

caomplete and thorough medical history.
NOT SUSTAINED

NOT SUSTAINED
NOT SUSTAINED
NOT SUSTAINED
NOT SUSTAINED

This allegation was withdrawn by the Department on October 30, 2014.
NOT SUSTAINED

o N O e e W N

18
Patcy Aspi Erachshaw, 0.0, - Delammination and Order




SPECIFICATIONS OF CHARGES AND VOTE OF THE HEARING COMMITTEE
FIRST THROUGH FIFTH SPECIFICATIONS

These specifications charged Respondent with committing profassional misconduct
as defined in N.Y. Educ. Law §6530 (4) by practicing the profession of medicine with Gross

Negligence on a particular occasion for each of the five named patients.

VOTE:

Specification: 1 - NOT SUSTAINED 3-0
Specification: 2 - SUSTAINED - 3-0
Specification: 3 - NOT SUSTAINED 3-0
Specification: 4 - SUSTAINED 3-0
Spacification: § - SUSTAINED 3-0

In the sixth specification, Respondent was charged with committing professional
miscanduct as defined in N.Y. Educ. Law § 6530(3) by practicing the profession of

medicine with Negligence on more than one accasion for each of the five hamed patients.

Specification: 6 —~ SUSTAINED 3-0

In the seventh specification, Respondent was charged with committing professional

misconduct as defined in N.Y. Educ. Law § 8530(5) by practicing the profession of

— —
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medicine with Incompetence on more than one occasion with regard to each of the five

named patients,

Speclfication: 7 - NOT SUSTAINED (3-0)

In the eighth through the tenth specifications, Respondent was charged with
committing professional misconduct as defined in N.Y. Educ. Law § 8530(2) by practicing

the profession of medicine fraudulently,

Specliication: 8~ NOT SUSTAINED (3-0)
Speclfication: 9— NOT SUSTAINED (3-0)
Specification: 10 - NOT SUSTAINED (3-0)

In the eleventh through thirteenth speclfications, Respondent was charged with
committing professional misconduct as defined in N.Y. Educ. Law § 8530(20) by conduct

in the practice of medicine which evidences moral unfitness to practice medicine.

Specification: 11 — NOT SUSTAINED (3-0)
Specification: 12 - NOT SUSTAINED (3-0)
Specification: 13 - NOT SUSTAINED (3-0)

in the fourteenth through eighteenth specifications, Respondent was charged with

committing professional misconduct as defined in N.Y. Educ. Law § 6530(32) by faifing to

20
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maintain a record for patlents A, B, C, D and E which accurately reflects the care and
treatment of the patient in question.

Specification: 14 - NOT SUSTAINED (3-0)
Specification: 15 - NOT SUSTAINED (3-0)
Specification: 16 — NOT SUSTAINED (3-0)
Specification: 17 = NOT SUSTAINED (3-0)
Specification: 18 - NOT SUSTAINED (3-0)

These specifications of professional misconduct are listed in New York Education Law
§6530. This statute sets forth numerous forms of conduct, which constitute professional
misconduct, but does not provide dsfinitions of the varlous types of misconduct. The
definitions utilized herein are set forth in a memorandum prepared by the General Counsel
for the Department of Health. This document, entilled “Definitions of Prafessional
Misconduct Under the New York Education Law,” dated January 9, 1996, sets forth
suggested definitions for gross negligence, negligence, gross incompetsnce, and

incompetence.

The foliowing definitions were utilized by the Hearing Committee during its

deliberations:
Gioss Negligences is negligence that is egregious, i.e., negligence involving a
serious or significant deviation from acceptable medical standards that creates the risk of

potentially grave consequence to the patient. Post v. New York State Department of Health,
245 A.D. 2d 985, 986 (3rd Dept. 1997); Minlelly v. Commissioner of Health, 222 A.D. 2d
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750, 751-752 (3rd Dept. 1885). Gross negligence may consist of a single act of negligence
of egregious proportions, or multiple acts of negligence that cumulativaty amount to
egregious conduct, Rho v, Ambach, 74 N.Y, 2d 318, 322 (1891). A finding of gross
negligence does nat require a showing that a physician was conscious of impending
dangerous consequences of his or her conduct.

Negligence is the failure to exarcise the care that would be exercised by a
reasonably prudent licensee under the circumstances.

Incompetence is a lack of the skill or knowledge necessary to practice the
profession,

Using the above-referenced definitions as a framework for its deliberations, the
Hearing Committee made the above conclusions of law pursuant to the factual findings

listed above. All of the above conclusions resulted from a unanimous vote of the Hearing

Committee except as noted.

DISCUSSION

The Hearing Committee carefully reviewad the Exhibits admitted into evidence, the
transcripts of the fifieen (15) Hearing days, the Department’s Proposed Findings of Fact,
Conclustons of Law, and Proposed Sanction, dated December 23, 2015, as well as the
Respondent's Summation and Post ~Hearing Memorandum of Law to the Hearing
Committea dated December 22, 2015. During the course of ils deliberations on these
charges, the Hearing Committee considered the followlng instructions from the ALJ:

1. The Committee's delermination is limited to the Allegations and Charges set

forth In the Statement of Charges. (Appendix {)
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2.  Theburden of proof in this proceeding rests an the Depariment, The
Department must establish by a fair preponderance of the evidence that the allegations
made are trus. Credible evidence means the testimony or exhibits found worthy to be
bealisved. Preponderance of the evidence means that the allegations presented are more
likely than not to have occurred (more likely true than not true). The evidenca that supports
the claim must appeal to the Hearing Commitiee as more nearly representing what took
place than the evidence opposed to its claim.

3.  The specifications of misconduct must be supported by the sustained or
believed allegations by a preponderance of the evidence. The Hearing Committee
understands that the Department must establish each and every element of the charges by
a preponderance of the evidence and, as to the veracily of the opposing witnesses, it is for
the Hearing Commitiee to pass on the credibility of the witnesses and ta base its inference
on what it accepts as the truth.

4, Where a witness's credibility is at issue, the Committee may properly credit
one portion of the witness’ testimony and, at the same time, reject another, The Hearing
Committes understands that, as the trier of fact, they may accept so much of a witness’
testimony as is deemed true and disregard what they find and determine to be false. In the
altemnative, the Hearing Commilttes may determine that if the testimony of a witness on a
material issue is willfully false and given wilh an intention 1o deceive, then the Hearing
Committee may disregard all of the witness' testimony.

5. The Hearing Committee followed ordinary English usage and vernacular for
all other terms and allegations. The Hearing Committee was aware of its duty to keep an

open mind regarding the allegations and testimony. With regard to the testimony
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presented, the Hearing Committee evaluated all the witnesses for possible bias or motive,
The witnesses were also assessed according to their tralning, experience, credentials,
demeanor, and credibility. The Heasing Committee considered whether the testimony
presented by each witness was supported ar contradicted by other independent objective
evidence.

In evaluating the testimony of the expert witnesses, the panel gave greater credence
to the lestimony of Doctor Mayer. The majorsity of the factual allegations were not, in the
panel's opinion, established by the Department by a preponderance of the credible
svidence. Nevertheless, the panel was deeply concemed by what they saw about the
Respondent’s practice set forth in those allegations that were proven by a preponderance
of the credible evidence. They noted a sometimes careless surgeon whose practice at
times presented a clear danger to his patients.

The panel found Respondent's treabment of Patient D to be incompetent. Not only did
the Respondent perform the wrong surgery on this patient, but he also failed to follow
appropriate and standard techniques to identify the anatomy. When the Respondent found
a distorted anatomy there are standard approaches that he should have followed. (See T.
531-533) Respondent did not follow any of these caurses.

The specific technigues that Respondent could have followed to identify the anatomy
and specifically the cystic duct include exclusion — taking all the tissue out of the triangle of
Calot so that only one tube is visualized coming out of the gallbladder. Another technique
would have been to slevate the bottom of the gallbladder off the liver so that Respondent
could identify any structures going up into the bile duct. Finally, Respondent could have

dissected the cystic duct out from the infundibulum of the galibladder to its junction with the
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common hepatic duct, because that relationship is what defines the cystic duct.
Respondent followed none of these approaches and that, the Hearing Committee found,
was avidence of his incompetence.

In addition, the case of Patient E showed a sloppy and careless preparation for
surgery. The Respondent proceeded to surgery for the removal of a gall bladder that had
been taken aut many years before .This is a fact that should have been ascertained by a
proper medical history, While the other factual allagations for Patient E were not sustained
by a preponderance of the evidence, the fact remains that a proper medical history coutld
have obviated significant pain and suffering for this patient.

The Commitiee has a responsibility to protect the patients of the State. The issue
before this Committee is to chcose a penalty that offers the best protection to the people of
the State. The Committee finds that the Respondent has committed sufficiently egragious
miscanduct that is worthy of the Suspension of his medical license. The Committee
concludes that the Respondent's conduct In this matter warrants a Suspension as the only
appropriate penalty under the circumstances of this case. In reaching this conclusion, the
Committee considered the full range of penalties available in a case such as this.

The incompetence exhibited by Respondent’s treatment of Patient D and E and the
general carelessness exhibited in his practice moved the Hearing Committee to require
Respondent, after the completion of his Suspension, to underge competency examination

pursuant to PHL § 230(7)(c). Should the examination find the Respondent competent to

retum to practice, the Suspension will end.

25
Percy Aspl Erachshaw, D.0 - Dstarnminallon and Osder




However, should the examination find that the Respondent is not competent to
retum to practice, the Suspension shall continue under such terms and conditions that the
OPMC Director will specify.

The Department’s attorney had asked for a revocation of the Respandent’s license
to practice medicine. The Hearing Commiitee disagreed and found that the proven factua)
allegations for ali the patients did not add up to such a harsh penalty. A judgement of
revacation in the estimation of the panel, would be excessive. The Hearing Committes
wera not at all pleased with what the evidence presented about the Respondent
established and determined, unanimously, after much discussion, that a Suspension would
be an appropriate penalty.

The Panel noted that there were far too many allegations presented without a
coherent discussion of the evidence. Also, it was felt that many of the allegations
demonstrated a stunning lack of basic, accepted medical knowledge. The Panel

determined, unanimously, aftar much discussion, that a Suspension would be an

appropriate penalty.

HEARING COMMITTEE DETERMINATION AS TO PENALTY

The Hearing Committee, pursuant to the Findings of Fact and Conclusions of Law
set forth above, after due deliberation, unanimously determined that the license of the
Respondent to practice medicine should be SUSPENDED for a period of at least six
months. At the completion of this Suspension, the Respondent is directed to undergo a

compelency examination pursuant to PHL § 230(7)(c). Should the examination find the
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Respondent competent to retum to practice, the Suspension will end.
However, should the examination find that the Respondent Is not competent to

retumn to practice, the Suspension shall continue under such terms and conditions that the

OPMC Director will specify.

ORDER

IT 1S HEREBY ORDERED THAT:

1. The second, fourth, fifth, and sixth Specifications of professional misconduct, as set
forth in the Statement of Charges, are _SUSTAINED;

2.  Allthe other Specifications of professional misconduct, as set forth in the Statement

of Charges, are _NOT SUSTAINED;

3. The Respondent’s license to practice medicine Is hereby SUSPENDED_ for a period
of at least six months. At the completion of this Suspension, the Respondent is directed to
undergo a competency examination pursuant to PHL § 230(7)(c). Should the examination

find the Respondent competent to return to practice, the Suspension will end.
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However, should the examination find that the Respandent Is not campetant to

return to practice, the Suspension shall continue, indefinitely, under such terms and
conditions that the OPMC Director will specify.

4. This Detenmination and Order shall be effective upon service on the Respondent.

Servica shall be either by certified mall upon Respondent at Respondent's last known
address and such service shalt be effactive upon recelpt or sevan days aflar malling by

certifled mall, whichever is earller, or by personal service and such service shall be
effective upon raceipt

DATED: Larchmont, New York
March /¥ , 2016

Willlam M. Bisordi, M.D. CHAIR
Iffath Abbasl Hoskins, M.D.,
Deborah Whitfleld, M.A., Ph.D.
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Percy Aspi Erachshaw, M.D.
418 Stanhope Street
Brooklyn, NY 11237

Anthony Z. Scher, Esq.

Attomey for Respondent

800 Westchester Avenue - Suite N-841
Rye Brook, New York 10573

Claudia Morales Bloch, Esq.

Associate Counsel

Bureau of Professional Medical Conduct
145 Huguenot Street

New Rachelle, New York 10801
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NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

INTHE MATTER NOTICE
_ OF OF
PERCY ASPI ERACHSHAW, D.O.

HEARING

TO: PERCY ASPI ERACHSGAW, D.O,
418 Stanhope Street
Brooklyn, NY 11237

PLEASE TAKE NOTICE:

A hearing will be held pursuant to the pravisions of N.Y. Pub. Health Law §230 and
N.Y. State Admin. Prac. Act §§301-307 and 401. The hearing will be conducted bslors a
committee on professional conduct of the State Board for Professianal Medical Conduct on
Seplember 9 and 10, 2014, at 10:00 a.m,, at the Offices ot tha New York State Department
of Health, 90 Church Street,4" floor, N.Y., N.Y. 10607, and at such other adjoumed dates,
| times and placas as the committee may diract,
! At the hearing, evidence will be received conceming the allegations set forth in the
Statement of Charges, which Is attachad. A stenographic record of the hearing will be
made and the witnesses at the hearing will be swom and examined. You shall appear In
person at the hearing and may be represented by counsel who shall be an attomey
admitted to practice in New York state. You have the right to produce witnesses and
evidance on your behalf, to issue or have subpoenas issued on your behalf in order to

requlre the praduction of witnesses and documents, and you may cross-examine witnesses

EXHIBIT




)

and examine evidence producad against you. A summary of the Department of Health
Hearing Aules Is enclosed. ’

YOU ARE HEREBY ADVISED THAT THE ATTACHED CHARGES WILL BE MADE
PUBLIC FIVE BUSINESS DAYS AFTER THEY ARE SERVED.
Depariment attomney: Initial hers

The hearing will praceed whether or not you appear at the hearing. Pleasa note that
requests for adjoumments must ba made in wriling and by telephona to the New York State
Department of Health, Division of Lagal Affairs, Bureau ot Adjudication, Riverview
Conter, 150 Broadway - Suite 510, Albany, NY 12204-2719, ATTENTION: HON. JAMES
HORAN, DIRECTOR, BUREAU OF ADJUDICATION, (henceforth “Bureau of
Adjudication"®), (Telephone: (518-402-0748), upon naotice o the attomey for the Department
of Health whose name appears balow, and at !east five days prior to the scheduled hearing
date. Adjoumment requesis are nat routinely granted as scheduled dates ara considered
dates certain. Claims of court engagemeant will require detalied Affidavits of Actual
Engagement. Claims of lliness will require medical documentation.

Pursuant to the provisions of N.Y. Pub. Health Law §230(10)(c), you shall fils a
written answer to each of the charges and allegations in the Stalement of Charges not less
than ten days prior to the date of the hearing. Any charge or allegation not so answered
shall ba deamed admitted. You may wish to seek the advice of counsel prior to tiing such
answer. The answer shall be flled with the Bureau of Adjudicatlon, at the address indicated
above, and a copy shall be forwarded to the attorney for the Department of Health whose

name appears below. Pursuant to §301(S) of the State Administrative Procedura Act, the




Department, upan reasonabls notice, will provide at ne charge a qualified interpreter of tha
deaf to Interpret the proceedings to, and the testimony cf, any deaf person. Pursuant to the
terms of N.Y. State Admin. Proc. Act §401 and 10 N.Y.C.R.R. §61.8(b), the Petitionar
heraby demands disctosurs of the avidence that the Respondent intends ta intraduce at the
hearing, Including the names of witnesses, a list of and coples of documentary evidence
and a description of physical or other evidence which cannot be photocopled.

At tha conclusion of the hearing, the committas shall maks findings of fact,
conclusions conceming the charges sustained or dismissed, and in the avent any of the
charges are sustained, a determination of the penaity to be imposed or appropriate aclion
to ba taken. Such detarmination may be reviewad by the Administrative Review Board for
Professional Medical Conduct.

THESE PROCEEDINGS MAY RESULT IN A DETERMINATION
THAT YOUR LICENSE TO PRACTICE MEDICINE IN NEW
YORK STATE BE AEVOKED OR SUSPENDED, AND/OR
THAT YOU BE FINED OR SUBJECT TO OTHER SANCTIONS
SET OUT IN NEW YORK PUBLIC HEALTH LAW §§230-a.
YQU ARE URGED TO OBTAIN AN ATTORNEY TO
AEPRESENT YQU IN THIS MATTER.

DATE 5’/5// £

New York, New Yoark

ROY NEMERSON
Deputy Counsel
Bureau of Professional Madical Conduct

Inquiries should be directed to:

Claudia Bloch, Assoclate Counsal
Dianne Abeloff, Assoclate Counssel
Bureau of Protessional Medical Conduct




NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER STATEMENT
ES
PERCY ASP) ERACHSHAW, D.0. il

PERCY ASP| ERACHSHAW, D.0., the Respondent, was authorized to practice
medicine In New York State on or about August 20, 2001, by the lssuance of license
number 222537 by the New Yark State Education Depariment.

FA L ALLEGATION

A. Respondent undertook the care and treatment of Patlent A, (the Identity of al
patlents herein charged is set forth in Appendix “A”) at his office(s), located at 148 St.
Nichalas Avenus, Breoklyn, NY and 418 Stanhope Street, Broaklyn, NY (hereinafter
refarred to as “his offices”) and the Queens Surgl Center, from on or about September
14, 2042 through on or about September 17, 2013. Patient A's chief complaints were
chronic constipation; pain and rectal bleeding. Respondent’s first sncounter with
Patlent A was on September 14, 2012, when he performed an anal mapomeiry on her.
On or about September 17, 2013, Respondent performed a colonoscopy on Patient A
at the Queens Surgi Center. During the course of the pracedure, Respondent
perforated the colon at the recto-sigmold juncture and Insulfflaled the colon, abdomen
and chest, causing extensive subcutaneous emphysema. EMS was callad and Patient
A was transferred to Jamaica Hospltal where she underwent an exploratory
laparoscopy to treat a one and a half centimeter perforation at the recto-sigmeid

Junciure; bitateral pneumothoraces, pneumoperitoneum and pneumomediastinum; and
a desarosalized right colon.




Respondent’s care and treatment of Patient A deviated from acceplad standards of
care, in that Respandent:

1.

2,
3.

4.

Failad to mest with and examine Patlent A prior to ordering and performing an
anat manometry on September 14, 2012;

Falled to perfonm a colonoscopy on Patient A in a imely manner;

Parformed anorectal dilatations on June 21, July 9 and August 30, 2013 without
madical indication and Justification;

From on or about September 14, 2012 to on or about September 17, 2013,
falled to avaluats the resuits of tests and/or pracedures, and failed to coordinats
the care aof Patlent A based upon the tests;

Falled ta terminate the September 17, 2013 colonascopy when he realized that
the patient's preparation was Inadequate and/or ha had trouble with
visualization of the colon;

Failed to timely terminate the colonoscopy once ha perforated the palient's
colon at the rectosigmold junction;

Falled to maintaln a madical record for Patiant A in accordance with accepted
madical standards and which accurately reflected his care and treatment of the
patient; ‘

Knowingly and willfully, with intent to deceive, created a false medical record for
Patlent A;

. Knowingly and willfully, with intent to decsive, gave incompleta and/or

misleading information to the Emergency Medical Techs and to the physiclan(s)
in the Jamaica Hospital Emergency Department, to wit: in reporting that Patient

A’s condition related to intubation by the anesthesiologist and by faiiing to report
a possible colon petforation.

8. Respondent undertaok the care and treatment of Patient B both at his office(s)
and at Wyckoff Heights Medical Center, 374 Stockholm St., Brocklyn, NY
{hereinafler referred to as "Wyckoff") from on or about May 8, 2009 through on or
about November 7, 2010, On or about June 23, 2009, Respondent performed a
primary repailr of umbilical hemia on Patient B under general anesthesia. On or
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about December 22, 2009, Respondent parformed a second surgery undes
general anesthesia, to wit a “Repair of Recument Umbillcal Herla with Mesh.” On
ar about November 2, 2010, Respondent performed a Minitaparotomy with
ramoval of mesh and primary repair of recurrent umbiltical hemia, under general
anasthesia. On or about Navember 5, 2010, Patient B was brought ta Wyckoff, via
ambulancs, In grave condition. Approximately 13 hours later, Patlent 8 was
brought to the operating room where ancther surgeon perform an exploratory
laparolomy, subtotal colectamy, mulliple small bawel resections, primary small
bowel anastomosis and end-llecatomy. Patlent B expired on Navember 7, 2010.

Respondent's care and treatment of Pallent B deviated from acceptad standards
of care In that:

1. Throughaut his care and treatment of the patient, Respondent failed to:

a. Obtaln and/or note an adequata, complete and accurate medical history
and/or history of current camplain{s) and/or condition(s) from Patient 8;

Parform and/or nole an adaquats, complate and appropriate physical
axamination of Patlent B;

Obtaln and/or nots a medication history for the patient and to consider and
note current medications;

d. Nota medications prescribed by him;

During aach of Patient B's four (4) admissions to Wyckofl, failed to see
and/or examine the patlent whila in the hospital and/or appropriately follow
the patient in the hospital postoperatively;

Inappropriataly and without accepted medical indication and justification

prescribed and/or maintained Pallent B on various medications, to wit
1. Lasix

ii. Darvocet
iil. Xanax
. Tylanol #3, which was, additionally, contraindicaled;

Regarding the primary repair of umbilical hernia performad on June 23, 2009,
Respandent:

2.




Falled to order and/ar obtain complate and appropriate pre-operative
testing and/or imaging studiss on Patient B;
Falled to formulale an appropriate treatment plan for Patlent B;

Inappropriately elecled lo parform the umbiiical hemla repalr which was
contraindicated;

C.

Inappropriately eiecled to perform the surgery under general anesthesla
which was coniraindicatad;

Subsaquent to Jupe 23, 2009, Patient B presented at Respondent's offices
with an abdominal wall cellulitis, umbilical abscass, suture granuloma and
recurrent hemla. Raspondent falled to adequately and appropriately follow the
patient pastoperatively and to treat these conditions in that, Respondent:
a, Falled to appropriately traat Patlent 8 with antiblotics;
b. Failed to timely and appropriatsly remove the suture granuloma:;

¢. Falled to adaqualely and appropriately care for Patient B's continuing
infection and open wound;

d. Inappropriately, and without medical indication and justification, performed

work-up and preparation for varicose vein surgery an Patient B;

Regarding December 22, 20092 “Repalr of Recurrent Umnbilical Hemia wilh
Mash,” Respondent

a. Failed to perform and/or obtaln a complete and appropriate pre-operative

work up;

Falled to have and/or consider an appropriate trealment plan prior to
performing surgery;

¢. Failed to appropriately treat the patlent with antibiotics;
Inappropriately elected to perfosm the surgery on Patient B in that the
surgery was contraindicated;

Inappropriately proceeded with surgery despits the fact that Patient B was
febrila pre-operativety,;

Failed to appropriately treal the patient’s wound infaction befora performing
surgery;




5

g. Post-operatively, an Decamber 22, 2009 and continuing through December

)—/
5.

23, 2009, Patient B daveloped a faver, Increasing to 102.8. Respondent:
I. Inappropriately treated Patient B with Tylenol which was
contraindicalad;
il. Falled to appropriataly and adequately traat the patient's infection;
Hi. Inappropristely discharged the patlent on Decamber 23, 2008;
From on or about December 23, 2008 thraugh on or about November 1, 2010,
Patiant B continued to prasent to Respondent's offices with an infected, open
umbllical wound which was aclively deaining purulent discharge. Furthes,
Patlent B appeared jaundice and suffered, inter alia, with pancreatitis and
warsening liver fallure. Respondent:
a. Failed to appropriately evaluate the patlent;
b. Failed to treat and/or appropriately treat the patient’s active Infaction,
including, falling lo provide appropriate antiblotic treatment;
c. Failed to hospitalize the pallent to appropriately treat the infection;
d. Failed to timely removae the Kugel Mash;
Regarding the Novembar 2, 2010 Minilaparotomy with removal of mesh and
primary repair of racurrent umbilical hemia, Patient B was febrile before the
surgary and remalned febrile post-operatively. Pra-operative and post-
operative laboratory results reported significant abnomalities, Respondent:
a, Failed to medically optimize the patient pre-aperatively;

b. Falled to adequately and appropriately treat the patlant's infection and faver
post-operatively;

c. |anrqmmw ordered Tylenol, which was contraindicated, in response to
the patient's fever;
d. Inappropriately discharged the patient on November 3, 2010;
Respandent failed to follow the patient in his offices after discharging the
patlent on November 3, 2010;
On or about November 4, 2010, Respondent inappropriately, without medical

indication and justification, and without seeing the patlent, prescribed Ambien
5




to the patient and instructad the patlent to take Darvacet which had previously
been presciibad;

Regarding Patient B's last admission to Wyckoft of November 5, 2010, where
the patient was admitlad to Respondent's care, at on or about 9:20am,
Respondent

a. Falled to sea the pallent and ta examina the patlent, even though
Respondent was prasent and avallable;

Fallad to Uimely oparate on the patient and/or ta direct prompt surgical
proparation of the patlent;

At or about 11:08pm on November 5, 2010, knowingly and willfully, with
intent 1o decalvs, Instructed the surgical resident under his control, and to
whom Respondent had been giving orders, ta change Respondent's name
as the admitiing physician on the hospital medical racord, to the name af
the other surgeon who performad the aforementioned surgery, as set forth
in paragraph 8, supra;

Additionally, knowingly and wiitfully, with intent to decelve, further instructed
the sama resident lo altar the hospital medical record by changing and/or
attempting to change any and all ordess made by Respondent to the name
of the ather surgeon who performed the aforementioned surgery, and by

instructing the resident to include a note in the medical record that Patient
B had “arroneously” been admitted to Respandent’s service;

Subsequant to the patient's death, and on or about November 9, 2010,

knowlingly and willfully, and with intent to deceive, Instructed the surgical

resident who assisted on the aforementioned surgery, (o dictate a second

operalive report;

10. Throughout his care and treatment of ihe patient, Respondent knowingly and
willfully craated an office record and hospital medical record for Patient B
which did not accurately reflect the care and treatment tendered to the patient;




11. Falled to maintain a medical record for Patient B in accordance with accepted
medical standards and which accurately reflacted his care and treatmant of the
patient.

C. Respondent undertook the care and treatment of Patlent C, both at his office(s)
and Wyckoft from on or about Septembar 2, 2010 through on ar about April 12,
2012. During this period of ime, Patlant C was hospitalized on numercus
occaslons and on January 11, 2011, Respondant performed an exploratory
laparotomy with sigmold resection and appendectomy. Thereafier, Respondent
admitted Patlent C to Wyckoff for a planned colon rasection for “recurrent
diverticulitis” on December 27, 2011. Howaver, on December 27, 2011,
Respandent performed an exploratory laparotomy, lysia of adhesiona and
sigmoidoscapy and did not resect the colon, Respondent's care and treatment of
Patlent C deviatad from accaptad standards of care in that

1.  From the initial visit of Septamber 2, 2010 and all office visits thereafter,

through and including April 12, 2012, Respondant:

a. Falled to obtain Jor note and an adequate, complete and directed medical

history and/or history of cument complaint(s) and/ar condition(s) from
Patlent C;

Failed to perform and/or note a complels, appropriate and directed physical
examination of Patient C;

c.

Failed to order appropriate diagnosiic studies, including small bowet series;
d.

Failed to formulate an appropriate treatment plan for Patient C;

2. Respondent admitted Patient C to Wyckoff on December 30, 2010 through
January 18, 2011, and, during this time, performed the laparotomy,
appendectomy and sigmoidoscopy. in this hospitalization and in performing
the January 11, 2011 surgery, Respondent.

a, Falled to see and/or examine the patient in the hospital and/or

appropriately foliow the patient in the hospital both pracperatively and
posloperativaly;




Priar ta electing ta parform the January 11, 2014 surgery, falled to consider

andjor appropriatsly evaluate, and/os knowingly and willfully ignored Patlent

C's condition and/or hospital course;

Parformed the January 11, 2011 surgery without appropriate medical

andlor surgical indication and Justification;

d. Misinformed Patlent C ragarding the need for the surgery:

o. Knowingly and wilifully, with intent to dacelve, caused a surgical resident to
add an addendum to a January 5, 2011 pragress note to falsely state:

“[Patiant] has had 2 episodes of diverticulitis In this hospital admission.

{Patient} cannot tolerate PO diet. - Plan for OR Tuesday for Ex Lap, Bowel
Resection;”

f.  On the January 11, 2011 operalive report, knowingly and wilifully, with

intent to dacelve, created and/or caused the assistant surgical resident to
create an inaccurate and false Procedural indications note for the surgery;
3. Regarding the surgery performed by Raspandent on Dacember 27, 2011,
Respondant:

a. inappropriately and without legiimats indicatlon and justificatian, planned
to parform a colon reseclion;

Falled to order, pre-operatively, any diagnostic studias, including a small
bowel serles, repeat abdominal CT scan and/or a repeat colonoscopy,

As part of the Decamber 27, 2011 surgery, performed a sigmoidoscopy and

inserted a JP drain, both of which were done without appropriate indlcation
and justification;

Knowingly and willfully created and/or instructed the assisting surgical
resident to dictate an operative report and post-operative nals, an of about
December 27, 2011, which cantains false information, lo wit that

i, Ouring the course of the surgery, Respondent caused a "small” serosal
tear, when, In fact, it was a jarge serosal tear;




il. Respondent perfonmed “extensive ysis of adhasions, (Igreater than} 2
hours),” when In fact tha adhesions ware not extensive and Respondent
taok far less time In tending to them;

fil. The surgery was abruptly stopped to minimize morbidity and mortality
when, In fact, the surgery was stopped when Respondent caused the
bowel to bacome ischemic;

iv. Raspondent had "run” the bowel ihrough ta the rectosigmald colon,
when, In fact, he had not;

4. Failed to maintain a medical racord for Patient C in accordance with accepled
medical standards and which accurately reflacted his care and treatment aof the
patient.

D. Respondent undertook the care and treatment of Patient D, both at his offica(s)
and Wyckof from on or about April 8, 2005 Ihrough on or about April 17, 2007.0n
May 20, 2005, Respondent performed a laparoscople cholecystactomy on Patlent
0. Within 24 hours aRter surgery, Patient D had a markedly sharp elevation in total
pillrubin and hepatoceliular enzymes, all of which were normal pre-operatively. An
ERCP wilh stenting was performed under general anesthesia, Respondent
discharged Patlent D on May 24, 2005, desplie the fact that the billrubin and
hepatocellular enzymes were still elevated. Patient D was next seen by
Respondant at his offices on or about June 1, 2005, jaundice. An abdominal
ulirazound of June 3, 2005 showed dilatation of the intrahepatic ducts and the
patlent was re-admitted to Wyckoff on that same day with a bilirubln of 168. MRCP
performed on admission confirmed obstruction of the blilary system at the
confiuence of the left and right hepatic ducts. Respondent’s care and treatment of
Patient D deviated from accapted standards of cara in that, Respandent:

1. In performing the laparoscoplic cholecysiectomy:

a. Falled to properly identify the ducts prior lo division;
b. Fail to implement appropriate and acceptable surgical techniques and/or
available means o properly identify the anatomy prior to division, to wit:
i. Falled to parform a cholanglogram;
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. Falled to convest to an open laparotomy;
c. Caused injury to the common hepatic ducts and falled to recognize the
injury.
2. Falled to appropsiately manage the patiant post operatively and prior to
discharge In that, Respondent
a. Falled ta appropriately addrass the patiant’s elevated bilirubin;
b. Falled to confirm the integrity of the bile ducts;
¢. Falled to provide drainaga of the bile ducts;
d.

Falled to timely recognizs the injury he caused to the common hepatic
ducts;
a. Inappropriately discharged the patient on May 24, 2005;
Inappropriately caused an unnecessary, inappropriate and surgically
unacceptablae delay in reconstruction of the billary anatomy;
Failed to maintaln a maedical record for Patient D In accordance with accepted
medical standards and which accuratsty reflected his care and treatment of the
patlent.

€. On or about March 18, 2008, Patlent E, a patient with a long history of spigaatric
and right upper quadrant pain, went to LaMarca Family Health Clinlc (“LaMarca®, an
offsite clinlc of Wyckalf), with complaints of severa abdominal pain and nausea. The
patient had a cholecystlectomy somstime prior to 1989. The dactor affifated with ths
LaMarca refarred Patient E 1o Reapondent for evaluation. Respondant underiook the
care and treaiment of Patient E from that first visit, on or about March 19, 2008 through
on or about April 28, 2009. Respondent diagnosed the patient’s right upper quadrant
pain as due to cholecystitis and scheduled the patient for a laparoscopic
cholecystectomy on April 14, 2009 at Wyckolf, During the course of the April 14™
procedure, Respondent injured Patlent E's liver causing a bile leak. Respondent’s care
and treatment of Patlent E deviated from the standard of care in that, Respondent:

1. Failed to obtain and/or note and an adequale, complate and thorough history
from the patient;
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Failed to perform and/or nols a complate, appropriate and directed physical
axamination of the patient;

Planned to perform a {aparoscoplc cholecystectomy an Patient E without
medical indication and justification;

Parformed the Apsil 14 surgery an the basis of an inconclusive Imaging study;

Falled to terminate the April 14" pracedure when he could not locata the gall
bladder;

inapproprataly converted the laparoscopy lo an open laparotonty and did so
without medical indication and justification; ' M
)0 }33’ ;

8. Failed to timely recognize and to timely treat tha injury ha caused to Patlent E's
liver,

9. Failed to maintaln a medical racord far Patlent € In accordance with accepted
medical standards and which accurately reflected his cara and traatment of the

patient.
SPECIFL N A
FIRST THROUGH FIFTH SPECIFICATION
RQS c
Responden

t is charged with commitling professional misconduct as defined in NY.
Educ. Law § 8530(3) by praclicing the profession of medicine with as alleged in the facts

of paragraphs:
1. A A1-AS;
2. B., B.1 through B.11 and all subparagraphs;
3. G, C.1 through C.4 and all subparagraphs;
4. 0, D.1 through D.4 and all subparagraphs;

"




5. E,E1~-ES.

o1 CATIO

NEGLIGENCE ON MORE THAN ONE OCCASION

Raspondent is charged with committing professional misconduct as defined in N.Y.
Educ. Law § 6520(8) by practicing the profession of medicine with negligence on more

than ane occaslon as alleged In the facts of the following paragraphs:

8. A-E and all subparagraphs.

SEVENTH SPECIFICATION

INCOMPETENCE ON MORE THAN ONE OCCASION
Respandant Is charged with commitiing professional miscanduct as defined in N.Y.
Educ. Law § 8530(5) by practicing the profession of medicine with incompelence on more
than one accasion as alleged In the facts of paragraphs:

7. A- E and all subparagraphs.
U P |

FRAUDULENT PRACTICE
Respandent is charged with committing professional misconduct as defined

by N.Y. Educ.Law § 6530(2) by practicing the profession of medicine fraudulenily

as alleged In the facts of the loliowing paragraphs:

8. A A8 A9
9. B, B.9.c,8.94d.B8.9.e,8.10;
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ELEVENTH THROUGH THIRTEENTH SPECIFICATION
MORAL UNFITNESS

Respondent is charged with committing professional misconduct as defined in N.Y.

Educ. Law § 65630(20) by conductin the praciice of medicine which evidences moral

unfitness to practice medicine, as alleged in the facts of paragraphs:

11. A,A3,A8,AS,
12. B, B.3d, B9.a,B3.c, 8.9.d. 8.9.9, B.AO;

13. C,C.2b-C.24,C.3.a,Cad, C.3di-C3d.lv.

E IFICA
FAILURE TO MAINTAIN RECORDS

Respondent is charge
Educ. Law § 6530(32) by falling to maintal
raflacts the evaluation and treatment of the patient, as alleged

n a racord for each patlent which accurately

14, A8, A9,
15. 8.1.a-B.1.d,8.2a, B.4.3, B.9.a3, B.9.c, B.9.d. 8.9.e,8.10, B.11;

16. C.1.3,C.1.b,C.2.6,C.21, Cd, C.3.di-C3div, C4

17. D.4;
18. E.1,€.2,E9.
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DATE:August§ ,2014
New York, New York

AOY NEMERSON

Deputy Counsal
Bureau of Professional Medical Conduct
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