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cc: Francis J. Offermann, Jr., Esq.

1776 Statler Towers
Buffalo, N.Y. 14202

DJK/GM/er

CERTIFIED MAIL 

MARTINE
Supervisor

,

Department.

If the penalty imposed by the Order in your case is a revocation or a surrender
of your license, you may, pursuant to Rule 24.7 (b) of the Rules of the Board of Regents,
a copy of which is attached, apply for restoration of your license after one year has
elapsed from the effective date of the Order and the penalty; but said application is not
granted automatically.

Very truly yours,

DANIEL J. KELLEHER
Director of Investigations

GUSTAVE 

Y&I must deliver
your license and registration to this Department within ten (10) days after the date of this
letter. Your penalty goes into effect five (5) days after the date of this letter even if you
fail to meet the time requirement of delivering your license and registration to this 

Denis:
Re: License No. 143323

Enclosed please find Commissioner’s Order No. 11592. This Order goes into effect
five (5) days after the date of this letter.

If the penalty imposed by the Order in your case is a revocation, ‘surrender, or a
actual suspension (suspension which is not wholly stayed) of your license, 

Denis, Physician
6666 East Quaker Street
Orchard Park, N.Y. 14127

Dear Dr. 

CO165802

July 31, 1991
Guy 

YORK VOW NEW PARK AVENUE. NEW  ONE 
DISCIRJNEPRXESSlONAl OFfCE OF 

12234N.Y.  ME STATE EDUCATION DEPARTMENT/THE UNIVERSITY OF THE STATE OF NEW YORK/ALBANY, 
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Mirth 4, 1988 and July 13, 1990 a hearing was held in

eight sessions before a hearing committee of the State Board for

Professional Medical Conduct. The hearing committee rendered a

report of its findings, conclusions, and recommendation, a copy of

which, without attachments, is annexed hereto, made  a part hereof,

.

Between 

@IBItmarzed as Exhibit 

"A". That

exhibit shows the portions of the charges which were amended and

withdrawn. Respondent's answer is annexed hereto, made a part

hereof, and 

DENIS, hereinafter referred to as respondent, was licensed

to practice as a physician in the State of New York by the New York

State Education Department.

The instant disciplinary proceeding was properly commenced.

A copy of the December 15, 1987 statement of charges is annexed

hereto, made a part hereof, and marked as Exhibit 

DEN18

who is currently licensed to practice
as a physician in the State of New York.

No. 11592

REPORT OF THE REGENTS REVIEW COMMITTEE

GUY 

IN THE MATTER

of the

Disciplinary Proceeding

against

GUY 
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F'rancis J. Offermann, Jr., Esq.:‘,1 att::. 

"Dtl.

On March 27, 1991, respondent appeared before us and was

represented by his  

a,part hereof, and marked as Exhibit 

recosendation of the Commissioner of Health is annexed

hereto, made 

4(b)(iii) and 4(b) (iv), and not guilty of the remaining

specifications and paragraphs, although the sixth specification to

the extent of paragraph 5 repeats paragraph 4(c)(i) was sustained

based upon incompetence, and recommended that respondent's license

to practice in the State of New York be revoked. Paragraph 4(b)(i)

of the second specification and paragraph 5 of the fifth

specification to the extent it repeats paragraph 4(b)(i) were

withdrawn by petitioner.

On November 30, 1990, the Commissioner of Health recommended

to the Board of Regents that the findings, conclusions, and

recommendation of the hearing committee be accepted in full. A

copy of the 

4(b)(ii), 4 (b)(iii), and

4(b) (iv), fourth specification to the extent of paragraph 5

repeating paragraphs 4(a) (i) and 4(a) (ii), and the fifth

specification to the extent of paragraph 5 repeating paragraphs

4(a)(iii), second

specification to the extent of paragraphs 

(ii), and(a) 4 

,rC'l.

On October 18, 1990, the hearing committee found and concluded

that respondent was guilty of the first specification to the extent

of paragraphs 4(a)(i),

DENIS (11592)

and marked as Exhibit 

i
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4(a)(iv) and 4(a)(v).

4(a)(ii) and

respondent did not commit negligence or incompetence based upon

paragraphs 

wj,$h the hearing committee and Commissioner of Health

that, in the case of Patient A, respondent committed negligence and

incompetence based upon paragraphs 4(a)(i) and 

"more than one

occasion".

NEGLIGENCE/INCOMPETENCE

We agree

§6509(2) of

recommendation  was Censure and Reprimand.

We first address whether respondent has committed

negligence/incompetence in the three cases of Patients A, B, and

C. Then, we will assess the statement of charges and the

requirement under Education Law  

DENIS (11592)

Michael A. Hiser, Esq. presented oral argument on behalf of the

Department of Health.

Respondent was granted an opportunity to submit a reply brief

within two weeks after our meeting and petitioner was granted an

opportunity to then submit a sur-reply brief by April 17, 1991.

These post-meeting briefs have been timely received by us.

We have considered the record in this matter as transferred

by the Commissioner of Health, including all the briefs and reply

briefs submitted by both parties.

Petitioner's written recommendation as to the measure of

discipline to be imposed, should respondent be found guilty, was

revocation.

Respondent's written 

1
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committeeIs findings show respondent failed to obtain these

tissue specimens at the margins of his resection for evaluation by

4(a)(ii), respondent committed

negligence and&competence on November 17, 1983 by failing to

obtain adequate samples for frozen section during the surgery, in

order to determine if the margins were free of disease. The

hearing 

_)* Not only did

petitioner's expert witness testify that the operative report did

not sufficiently describe the surgery, but the testimony of both

respondent's expert witness and respondent further supports the

conclusion that a subsequent treating physician would not have

known from the report the aspects itemized in hearing committee

findings 6 and 7.

As charged in paragraph  

prepare.a complete and detailed report as to the November 17, 1983

surgery. A reasonably prudent and competent physician would have

prepared a much clearer and more precise description of the extent

of the tumor, the structures removed and the neck dissection

procedure than was prepared by respondent. These significant

aspects were not adequately indicated in the operative report.

Respondent should have foreseen that a subsequent treating

physician would not have been able to understand from the operative

report these vital and important aspects of the operation. See

transcript pages 102 and 54 (hereinafter T.

DEN18 (11592)

As charged in paragraph 4(a)(i), respondent deviated from

generally accepted standards of medical practice by failing to

1
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pathologistI regarding

Patient A. T. 184.

Moreover, the opinion by petitioner's expert witness was based

on his implying facts not based upon his own knowledge or upon the

record. In response to respondent's attorney's objection, the

Administrative Officer stated that the witness should be testifying

"other than by implication, if possible. Go ahead." T. 71. At

that point, petitioner's attorney switched to another allegation.

In the absence of sufficient evidence, we will not, as did the

hearing committee and Commissioner of Health, draw any inference

not supported by the record. Accordingly, respondent is not

Denis

violated with respect to consulting with the 

“state that there was any standard or deficiency,

according to accepted standards of medical practice, that Dr. 

(A)bsolutely

sure” that doing such section would provide a clear answer. T.

905.

With respect to paragraph 4 (a) (iii), petitioner has not proven

this allegation by a preponderance of evidence. Contrary to

petitioner’s assertion, petitioner’s only witness conceded that he

could not

I1 
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the pathologist. Such failure constituted a deviation from

generally accepted standards of medical practice. Additionally,

where the tumor was seen less than 0.1 centimeter from the margin

of the specimen removed, respondent’s expert witness would,

himself, have done a frozen section because he was 

1
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welLbecause of Patient gagging. Respondent ordered a

barium swallow test which showed a moderate size retrdpharyngeal

mass lesion. This test showed respondent a mass in the

parapharyngeal area. T. 598. To diagnose the cancer, a biopsy was

necessary, T. 603, and scheduled for September 17, 1982.

B's tumor was, as respondent's expert

testified, not obvious. Respondent's initial impression on the

September 7, 1982 examination of the Patient was cancer of the

larynx. T. 597. The patient presented with a fullness on' the

right side of the pharynx, but respondent could not examine the

oropharynx 

situs of Patient 

I(b)(iv).

As found by the hearing committee and Commissioner of Health,

respondent failed, in regard to Patient B, to obtain a CT scan at

least prior to September 22, 1982, unnecessarily explored the neck

by attempting a neck biopsy on September 22, 1982, and required

nearly 5 hours of surgery during two operative procedures to get

a positive biopsy.

The 

4(b)(iii) and 

4(b)(iv), and incompetence

based upon paragraph 5 to the extent it repeats paragraphs

4(b)(iii) and 

GUY DEN18 (11592)

guilty of negligence and/or incompetence based upon paragraph

4 (a) (iii) .

We agree with the hearing committee and Commissioner of Health

that, in the case of Patient B, respondent committed negligence,

but not incompetence, based upon paragraph 4 (b) (ii), negligence

based upon paragraphs 



contsxt that, after obtaining

T. 702. Therefore, we

respondent being unsure,

a negative pathological

report, respondent ordered a CT scan which should have been

obtained previously and would have guided respondent as indicated

in said finding number 33.

DENIS (11592)

Respondent's note admitting Patient B to the hospital did not

localize the tumor, even though there were presenting signs for

nasopharyngeal tumor. T. 307.

In the absence of the CT scan, the September 17, 1982

procedures, including biopsies, were completed without respondent

learning that the tumor was in the nasopharynx, extending down into

the right parapharyngeal area, even though the tumor was extremely

large in that it was at least 3 or 4 centimeters in size and was

on both sides on the muscles. Thereafter, respondent obtained a

CT scan on September 22, 1982 which identified the aforesaid tumor

location and would have guided respondent to the appropriate area

to biopsy in the first place. T. 271. Under all the

circumstances, the failure to obtain a CT scan until September 22,

1982 constituted negligence.

Respondent's discharge summary for Patient B contains a final

diagnosis of carcinoma right parapharyngeal space and nasopharynx.

Exhibit 5 page 2. Respondent interpreted the CT scan to be

positive for a tumor in the nasopharynx.

accept the thirty-third finding, regarding

within the 

1
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:iAe. In fact, petitioner's onlyle !

node" and

referred to a congloner 

“of ??.e tissue removed as  describt:Z

su5maxillary gland was removed. The

operative report 

.relied upon by

petitioner, does not, as charged, state in that operative report

for Patient C that the  

ipfected left submaxillary gland", 

"(I)t looks like the mass

involved was 

4(c)(ii) and did not

commit negligence based upon paragraph 4(c)(i). We do not agree,

however, that respondent committed incompetence based upon

paragraph 5 to the extent it repeats paragraph 4(c)(i).

The operative report statement

B's neck to biopsy a neck node was both unnecessary and

unduly risky. See T. 270.

We agree with the hearing committee and Commissioner of Health

that, in the case Patient C, respondent did not commit negligence

and/or incompetence based upon paragraph 

DEN18 (11592)

While we are aware that petitioner's witness indicated that

a CT scan was not absolutely required in all cases in 1982, such

witness did indicate that a CT scan should have been obtained under

the circumstances herein. T. 271.

A second operative procedure was performed on September 22,

1982 at which, after several biopsies were taken, the malignancy

was found. Respondent performed two surgeries over nearly 5 hours

during which Patient B was under anesthesia. This excessive

duration of the surgery was not necessary and should have been

performed in one operation. T. 275-276. Furthermore, the invasion

of Patient 

GUY 



necessarileconstitute the charged definition of professional

*This portion of the statute refers to ordinary negligence and
ordinary incompetence. By contrast, another portion of the same
statute refers to gross
particular occasion.

incompetence or gross negligence on a

llactsll constitute negligence and/or

incompetence. Under the statute, multiple acts of derelictions do

not 

Law

and

five

next

one

The conclusions section of the hearing committee report

concludes that the first and second specifications of negligence

on more than one occasion and the fourth and fifth specifications

of incompetence on more than one occasion should be sustained.

These conclusions follow the hearing committee's chart showing

whether the sustained

I1more than

occasion".

§6509(2) to include negligence on more than one occasion

incompetence on more than one occasion. l

Having sustained

acts of negligence and four acts of incompetence, we must

discuss whether such conduct was committed on  

DENIS (11592)

witness testified that nowhere does the operative report state that

the excised mass was the submaxillary gland. T. 358. Petitioner

has not proven, by a preponderance of evidence, that respondent's

terminology,, which does not establish negligence, establishes

incompetence.

MORE THAN ONE OCCASION

Professional misconduct is defined under Education

GUY 



(IBM), had been erroneously premised

on the statutory interpretation that mere multiple discrete acts

m, the administrative determination of guilt, relating

to one patient case (Decedent

&&. In 

m.

Before we develop our conclusions, we must further discuss

consistest with 

responde'nt's

contention. In our unanimous opinion, respondent may be found

guilty 

negligence.and incompetence

sustained should be construed to have occurred on only one occasion

per specification. Although respondent correctly stated that each

separate specification refers to various acts with respect to the

treatment of a particular patient, we disagree with 

-the specifications alleged

must be dismissed because the acts of 

§6509(2) is interpreted correctly.

Therefore, we will endeavor to clarify this issue. In the future,

it would be preferable to address whether and how the findings

constitute a charge requiring more than one occasion.

Respondent contended that under 

B&

in assuring that Education Law 

"actsi" were

distinct events of some duration, thereby constituting more than

one occasion. We are unclear as to whether the hearing committee

and Commissioner of Health have considered and complied with 

"actsI and concluded there- was more than one

occasion without explaining whether and how those 

N.Y.2d 318 (1989).

The hearing committee and Commissioner of Health merely

referred to the 

&mbach, 74 v. Rho 

DENIS (11592)

misconduct unless they were committed on more than one distinct

event of some duration.

,

GUY 



sithout suggesting how we may properly find

respondent guilty regarding more than one occasion.

Nevertheless, we follow the method the Board of

announced in Matter of Atkinson, Calendar No. 5700.

Regents first

In Matter of

Atkinson, the Board of Regents held that it was permissible to look

56509(2) have been satisfied in the instant matter.

In petitioner's reply brief, petitioner claimed that there

were two occasions of negligence (Patients A and B) and three

occasions of incompetence (Patients A, B, and C). Yet, petitioner

asks us to adopt the recommendations of the hearing committee and

Commissioner of Health, without adequately responding to

respondent's point that none of the four separately stated

specifications sustained by the hearing committee and Commissioner

of Health refers to more than one patient case. Petitioner, who

is responsible for drafting the charges, now, in effect, speaks in

terms of two specifications, each involving more than one patient,

as compared to the six separate specifications involving. one

patient each, 

m

that respondent's acts occurred during distinct events of some

duration. Thus, the Court of Appeals. interpreted the statutory

requirement as to the necessary showing in order to establish

guilt. Here, however, respondent's negligent and incompetent acts,

to the extent hereafter indicated, constitute distinct events of

some duration. Accordingly, the requirements of Education Law

DENIS (11592)

constituted more than one occasion. No showing was made in 

,

GUY 



--12--

A.D.2d 555 (3rd Dept.

A.D.2d 690 (3rd Dept.

1980). Technical rules of procedure do not have to be complied

with in an administrative hearing so long as the fundamentals of

a fair hearing are not violated. Rudner v. Board of Resents of the

New York State Department of Education, 105 

tie State of New York, 77 

"secondtt regarding incompetence on more than one occasion.

The licensee was adequately apprised of the conduct attributed

to him and was able to prepare and present a defense to the charges

against him. The manner in which the charges were brought did not

render the charges of negligence or incompetence on more than one

occasion to be improper. Widlitz v. Board of Resents of the

Universitv of 

llfirsttl

regarding negligence on more than one occasion and paragraph 5 of

the statement of charges and all subparts thereunder are deemed

grouped together, under one specification deemed to be the

DENIS (11592)

at the individual paragraphs in the statement of charges that

allege negligence and to deem them all grouped together under one

specification to find more than one occasion of negligence. This

approach would also apply to the individual paragraphs that allege

incompetence under another specification. Thus, we are not bound

by the particular specification headings, drafted by petitioner,

in reviewing the paragraphs in the statement of charges. Matter

of Ghosh, Calendar No. 10565. Accordingly, paragraph 4 of the

statement of charges and all subparts thereunder are deemed grouped

together, under one specification deemed to be the  

GUY 
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:!.c3 pre-operative nature of thesurger';

.;:tn involves the period before the

September 22, 1982 

:lre not simply discrete acts. The

failure to obtain the CT  

4(b)(iv) relate to surgery

on September 22; 1982. These distinct events occurred at a

separate time and place and 

B(b)(iii) and 

pre-

operatively, paragraphs 

4(b)( ii) relates to obtaining a CT scan 

in all

cases in regard to separate patients. In fact, we note that more

than one occasion is found in regard to the negligence committed

as to Patient B.

Whereas paragraph 

8230(10)(b). The dismissal of adequate

charges which are supported by the evidence and the findings is not

warranted or required by due process.

Under this Atkinson method, there are at least two occasions

sustained as to both the negligence and the incompetence alleged

in the statement of charges grouped in the manner deemed by us to

be two specifications. There is at least one occasion involving

Patient A and another separate occasion involving Patient B under

each of said two specifications.

By this approach, we do not suggest or determine that the

requirement of more than one occasion can only be satisfied 

(1989), and was in compliance

with Public Health Law 

N.Y.Zd 323 Ambach, 73 

Ambach and

Ackerman v. 

DEN18 (11592)

1984). Despite their inexactness as to the numbering of the

specifications, the statement of charges provided respondent

sufficient notice of the alleged misconduct, Block v. 

,
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A.D.ld 881 (3rd Dept. 1989).

In regard to respondent's subpoenaing the Albany Medical

Center to produce documents and records and the Appellate

DeDartment, 146

v. New York State Educationfair.and proper hearing. See Flores 

our&nanimous opinion that respondent was not denied a

- . .
FAIRNESS OF PROCEDURES

It is 

10005/8837.

Rho. See

also, Matter of Edelman, Calendar Nos. 

wpetitionerls artless pleading in the

statement of charges" is not fatal under the doctrine of 

HoDkins, Calendar No. 10114, the

Board of Regents in finding respondent guilty where no

specification contained more than one occasion, stated that, in

view of Matter of Atkinson,

wavoid confusion resulting from multiplying

specifications" of negligence and incompetence on more than one

occasion. Similarly, in Matter of 

Rho doctrine is satisfied by utilizing the Atkinson

method. That report in Ghosh further stated that "petitioner

continues to draft statements of charges in a manner forcing us to

resort to the method used in Matter of Atkinson" and petitioner

should draft concise charges which are separately stated and

numbered so as to

suura, accepted the report of the Regents Review Committee which

stated that the 

supra, the Board of- Regents in Ghosh,m,

rl(b)(iv).

Subsequent to 

4(b)(iii) and 

4(b)(ii) separates it as a distinct event

of some duration which represents a different occasion from the

nature of the allegations in paragraphs  

DENIS (11592)

allegation in paragraph 

GUY 
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,and widespread throughout the totality of his

practice. Because of these failings he constitutes a danger to his

patients." Hearing committee report pages 22-23. We neither

accept this characterization nor the revocation recommendation

ltrespondentls failings are

multi-faceted 

aaracterization that 

_ (3rd Dept.

May 2, 1991).

As to respondent's contention that petitioner's expert witness

testified as to elitist academic standards, we disagree. The

hearing committee's findings and conclusions were supported by the

full testimony of petitioner's expert witness, both on direct and

cross-examination, as to generally accepted medical standards.

MEASURE OF DISCIPLINE

The hearing committee and Commissioner of Health accepted

petitioner's 

A.D.Zd Sobol_ way." Cf., Amarnick v. 

'Iin any

appreciable 

demonstrated,that the documents respondent did-not obtain from the

Albany Medical Center have a direct bearing on the events at and

involving Our Lady of Victory Hospital. It can hardly be said

that, under the circumstances herein, the denial of respondent's

application, by the Administrative Officer, for an adjournment

delaying the final hearing date in order that respondent further

appeal the Appellate Division decision, harmed respondent 

DENIS (11592)

Division's decision regarding the Albany Medical Center's motion

to quash respondent's subpoena, respondent did not take and perfect

an appeal to the Court of Appeals. Furthermore, respondent has not

GUY 
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Respondent's misconduct occurred in 1982 and 1983, more than

four years before this proceeding was commenced by the Department

of Health. Approximately three years were taken from the date of

the charges on December 15, 1987 before this matter was transmitted

to us. At oral argument, respondent informed us that, since the

time of the conduct in issue, respondent has practiced medicine for

the last seven,years without incident. Petitioner has not rebutted

this information.

Subsequent to respondent's last act of misconduct, respondent

became board certified in otolaryngology and head and neck surgery

to

ofone's sense

and Reprimand, recommended

wbecause it is so disproportionate

the claimed offense... as to be

fairness." Nevertheless, a Censure

respondent, would be inappropriate.

shocking to 

DENIS

which flows

assessment

respondent.

(11592)

from it. While such view does'not reflect an accurate

of the record, it does not evince any bias towards

We also take a serious view of the different events

of misconduct committed by respondent regarding Patients A and B

which touch various facets of his practice.

An appropriate measure of discipline must

5 paragraphs of the charges we have sustained.

more than one occasion and incompetence on more

be based upon the

The negligence on

than one occasion

did not arise from the totality of respondent's practice.

Respondent contends that revocation would be an excessive, abusive,

and unjustly harsh penalty

,

GUY 
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I(b)(iv)

constitute negligence on more than one occasion and to

4(b)(iii), and 4(b)(ii), 4(a)(ii), 

DEN18 (11592)

in October 1985. From the time respondent received this

certification, no further incident by respondent has been brought

to our attention. We also wish to emphasize that, while giving the

benefit to petitioner in regard to grouping the charges into two

specifications, it should also be kept in mind that, in so doing,

the issue of the penalty to be imposed is viewed within the context

not only of the aforesaid circumstances

of the reduction of the number of

respondent was found guilty from four

total of six specifications.

but also within the context

specifications of which

to two, out of an initial

We unanimously recommend the following to the Board of

Regents:

1.

2.

3.

The findings of fact of the hearing committee and the

recommendation of the Commissioner of Health as to those

findings of fact be accepted as clarified in this report,

except findings 15, 16, 43, 46, 47, and 48 not be

accepted;

The conclusions of the hearing committee and Commissioner

of Health be modified:

Responder&is, by a preponderance of the evidence, guilty

to the extent of the first specification of the statement

of charges, as deemed by us, insofar as paragraphs

4(a)'(i), 

GUY 
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LINTON

THEODORE M. BLACK, SR.

ARTHUR WACHTE

"E".

Dated:

Respectfully submitted,

FLOYD S. 

I(a)(ii), 4(b) (iii), and

4(b) (iv) constitute incompetence on more than one

occasion, and not guilty of the remaining paragraphs and

specifications; and

4. The measure of discipline recommended by the hearing

committee and Commissioner of Health not be accepted and

respondent's license to practice as a physician in the

State of New York be suspended for five years upon each

specification (first and second as deemed by us) of the

charges of which we recommend  respondent be found guilty,

as aforesaid, said concurrent suspensions to run

concurrently, that execution of said concurrent

suspensions be stayed, and that respondent be placed on

probation for five years under the terms set forth in the

exhibit annexed hereto, made a part hereof, and marked

as Exhibit 

DENIS (11592)

the extent of the second specification of the statement

of charges, as deemed by us, insofar as paragraph 5

repeats paragraphs 4(a)(i), 

GUY 



attaci)c?d Specifications.set forth in the l98-1) as SGPP .

ant!(McKinnny 1985 r;650?Law F&IC. 'I. 1:. oi' 1ew p\lry; &c 

miscor.j*lrt

within 

..ent is charged with professional Respol,". -The 3.

Yo;k

14127.

R.idge Road, Orchard Park, New 5285 Chestnut 

Solltht?wns

Medical Center, 

198s from 

The Respondent is currently registered with the New

York State Education Department to practice medicine for the

period January 1, 1986 through December 31, 

Nur,:>+r 143323 by the State Education Department.

2.

!Lczense L 

Auq\lst 22, 1980 by ths issuance cfYork on the State of New iv

medicinet!je practice of engage in was authorized to 

DEMIS, M.D. hereinafter referred to as the

Respondent,

and alleges as follows:

1. GUS 

information and belief, charges 

upnCondur,L, for Professional Medical Board Tile State 

CHAFSES: DEFIIS, M.D.GUY 

c.-, C)F

STFTZTF'T\!+ATTEP

PROFESSlONAL MEDICAL CONDUCT

IN THE

STATE OF NEW YORK DEPARTMENT OF HEALTH
STATE BOARD FOR 



the neck dissection procedure;and remp\-o.+ 

strtlc%ures.the ~iption of the extent of the tumor, 1:s df: 
.*0

_oreciscIac.ked a clear or tile report 

the November 17, 1983

surgery in that 

detailed

operative report relative to 

(i) failed to prepare a complete and 

frcm

practice in that the
e

Respondent:

of Patient A deviated trea%ment

generally accepted standards of

Respondellt's care and 

b~pla_r,ed-as-hio-treatins-oto~aryn~rc~~~~  The6:,/-. &/_. 

~983~t~,hieh-~i~o-f.a~~~t-A.-rlirprt~~~n",P.nt~-,,.,~~,,~~~.:,, 

I,

carcinama of the supraglottic area of the

larynx. The Respondent treated Patient A until December 

laryngectomy because of Patient

A's squamous cell 

supraglottictracheostomy and 

laryngascopy, left radical neck dissection,direct 

Novembftr 16, 1983 to Our Lady of Victory

Hospital in Lackawanna, New York (hereinafter the "Hospital")

for a 

Appendix; A) on 

inare identified to herein 

other-

things and incidents:

(a) The Respondent admitted Patient A (Patient A and

all other patients referred 

(McKinney 1985) in that, among §6509(2) Educ. LawN.Y. 

of

TIIROUGH THIRD SPECIFICATIONS

4. The Respondent is charged with professional

misconduct by reason of his practicing the profession of medicine

with negligence on more than one occasion within the meaning 

EI&ST 



Ssptembel: 22, 1982; andbi(r*psy on attemy?~..ing  a neck 

cxpJ.3red Patient B's neck byuni:ecessnril.yiiri)

.. M
;I’>>:(% 

.

Scpterbcr 22,uritil. CT scan a obtain .t-,.f.ai:.ed 

order to

(ii )  

B prior
.

1952 in 

standarljs of care in that the Respondent:

adequately evaluate Patient 

with hemoptysis. The Respondent's care and

treatment of Patient B deviated from generally accepted

of the pharynx 

R to the Hospital

on September ih, 1982 for investigation of possible carcinoma

6:30

a.m. of Patient A's bloody tracheal secretions.

(b) The Respondent admitted Patient 

(v) failed to examine Patient A, in a timely

manner, on November 29, 1983 after being advised at 

i’ 
.-‘I I.: 

phary~ccutaneo~rs fistula; anddeveloped a i,’: 

,.--_C-C-------.,II. /, 1 ’ ’ /.I. /r 

subsequentl:!sllrgery in that Patient A FJo-vemher 17, 1983 

r?btain adequate samples for frozen

section during the November 17, 1983 surgery in order

to determine if the margins'were free of disease;

(iii) failed to adequately consult with the

pathologist following the November 17, 1983 surgery;

(iv) used poor surgical technique during the

(ii) failed to 



thit, among other

things and incidents

(McKinney 1985) in §6509(2) L,aw Educ.

withi the meaning of. .

N.Y. 

1

5. The Respondent is charged with professional

misconduct by reason of his practicing the profession of medicine

with incompetence on more than one occasion 

?-%?
SPECZGW

adeni+-is.

FOURTH THROUGH SIXTH 

(i) stated in his operative report that the

submaxillary gland was removed when, in 'fact, a lymph

node was removed; and

(ii) failed to consider a diagnosis of cervical

respir,atory infection. The Respondent's

care and treatment of Patient C deviated from generally

accepted standards of practice in that the Respondent:

case where

there was fairly extensive disease.

(c) The Respondent readmitted Patient C to the Hospital

on September 14, 1983 because of a submandibular neck mass

following an upper 

parapharyngeal/retropharyngeal  space in a 

h0ur.s of surgery during

two operative procedures to get a positive biopsy from

the 

(iv) required nearly five 
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A&u
PETER D. VAN BUREN
Deputy Counsel
Office of Professional Medical

Conduct

& A4@2zd. 
1767-1s; 

The State Board for Professional Medical Conduct repeats

the allegations of the First through Third Specifications.

DATED: Albany, New York



(c)" thereof dc"4 (a), 4 (b) and 4 

ttFirst through

Third Specifications,', paragraphs 

tt5t1 repeats the allegations

of the First through Third Specifications, Respondent repeats the

denials contained in paragraphs FIRST, SECOND and THIRD herein.

FOR A FIRST SEPARATE COMPLETE AND AFFIRMATIVE DEFENSE
TO THE STATEMENT OF CHARGES HEREIN, RESPONDENT ALLEGES:

FIFTH: The allegations contained in the 

and,insofar as

the subparagraph following said paragraph

"5" 

'4

(c)(ii)".

FOURTH: Denies each and every allegation contained in

paragraph of the Statement of Charges designated 

(c)(i)" and "4 

(b)(iv)" thereof.

THIRD: Denies each and every allegation contained in

paragraphs of the Statement of Charges designated 

"4 (b)(iii)" and "4 (b)(ii)",

"4(b)(i)", "4

(a)(v)" thereof.

SECOND: Denies each and every allegation contained in

paragraphs of the Statement of Charges designated 

"4 "4 (a) (iv)” and "4 (a) (iii)", 

114

(a) (ii)",

(a)(i)", "4

& GRECO, for his Answer to the charges herein:

FIRST: Denies each and every allegation contained in

paragraphs of the Statement of Charges designated 

PIGOTT 

DENIS, M.D.

Respondent, by his attorneys OFFERMANN, MAHONEY, CASSAMO,

PROF&IONAL MEDICAL CONDUCT

IN THE MATTER

OF ANSWER

GUY 

I.
STATE OF NEW YORK DEPARTMENT OF HEALTH
STATE BOARD FOR 



.. 

SI GRECO
Attorneys for Respondent
Office and P.O. Address
1776 Statler Towers
Buffalo, New York 14202
Tel.No. (716) 856-4800

Charges

and

PIGOTT 

§6509(2).

WHEREFORE, Respondent demands that the Statement of

be dismissed in all respects, together with the costs

disbursements of this matter.

DATED: February 18, 1988
Buffalo, New York

OFFERMANN, MAHONEY, CASSANO,

(15" do not constitute practicing the

profession of medicine with incompetence on more than one occasion

within the purview and meaning of New York Education Law 

§6509(2).

FOR A SECOND SEPARATE COMPLETE AND AFFIRMATIVE DEFENSE
TO THE STATEMENT OF CHARGES HEREIN, RESPONDENT ALLEGES:

SIXTH: The allegations contained in the "Fourth through

Sixth Specifications", paragraph 

.

not constitute practicing the profession of medicine with negligence

on more than one occasion within the purview and meaning of New York

Education Law 



ia copy  of the

Statement of Charges attached hereto. A copy of the Respondent's

Answer is also attached.

follo'wing acts of
,

forth in 

CHARGE2

The Respondent was charged with

professional misconduct as  more fully set

the 

rspoit.

SUMMARY OF 

,Committee, submits this 

*

Comm:ttee.

After consideration of the entire record, the Hearing

230(10)(e) of the

Public Health Law. Gerald H. Liephsutz, Esq., served as

Administrative Officer for the Hearing  

230(l) of the Public Health Law, served as the Hearing

Committee in this matter pursuant to Section  

the

Commissioner of Health of the State of New York pursuant to

Section 

a.ppointed by Medicai Conduct, 

duly designated members of the

State Board for Professional 

Raines. MD..S. 

G. Lynch. M.D., Chairperson, Priscilla R.

Leslie, and Donald  

Axelrod, M.D.
Commissioner of Health. State of New York

Therese 

--__-----____^______--~~~~~~~-~~~-~~_______ X

TO: The Honorable David 

DENIS, M.D. COMMITTEE

I

OF HEARING

GUY 

/ IN THE MATTER REPORT OF THE
____-_^__________--_~--------~---~~~--_~~~_ X

: DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

YORKSTATE OF NEW 
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October 14, 1988
July 13, 1990

Page 2

2, 1988
June 23, 1988
July 21, 1988 

& Whalen
1776 Statler Towers
Buffalo, New York 19202
BY: Francis J. Offermann, Jr..

Esq., of Counsel

Hearings' dates: March 4. 1988
May 20, 1988
May 27. 1988
June 

Pigott, Offermann, Mahoney,
Cassano, Greco. Palmer

1. Practicing the profession  of medicine with

negligence on more than one occasion (FIRST THROUGH

THIRD SPECIFICATIONS)

2. Practicing the profession  of medicine with

incompetence on more than one occasion (FOURTH

THROUGH SIXTH SPECIFICATIONS)

RECORD OF PROCEEDINGS

Notice of Hearing and Statement
of Charges dated: December 15, 1987

Answer by the Respondent dated: February 18, 1988

Department of Health (the
Petitioner) appeared by: Paul R. White, Esq.

Associate Counsel

The Respondent appeared by:



_

Page 3

1988.
MS Leslie affirms that she
has read and considered
evidence introduced at, and
transcripts of, the times Of
her absences.  

&as not
present on May 27, 1988, nor
during final  few minutes of
the hearing days of July 21,
1988 and October 14,  

, determinations: June 2, 1988

Hearing Committee deliberations: September 5, 1990

Adjournments! 1. July 14, 1988, due to
unavailability of Hearing
Committee member

2. July 15, 1988, due to
unavailability of the
Respondent's expert
witness

3. October 6, 1988, due to
unavailability of Hearing
Committee member

4. December 8, 1988 and
December 9, 1988, due to
pending court litigation
regarding subpoena issued
by the Respondent

5. March 23, 1990, due to
unavailability of the
Respondent

Hearing Committee absences: Priscilla R. Leslie. 

Intra-hearing conference on the
record without the presence of
the Hearing Committee for legal



4

NGmbers in

parentheses refer to transcript pages unless otherwise noted.

Page 

from.

the proposed findings submitted by the parties.

of the entire record in this matter. Most of the findings

were adopted by the Hearing Committee, in whole or in part. 

teVit3W  

a

FINDINGSI_OF FACT

The following findings of fact  were made after 

C

loss'prevention
coordinator at Albany Medical
Center

Denis, M.D., Respondent
Frank I. Marlowe, M.D.
Helen V. Gray,

1990)

Witness for the Petitioner: Steven M. Parnes, M.D.

Witnesses for the Respondent: Guy 

White dated January
. 29,

Llepshutz to Francis J.
Offermann, Jr. and Paul
R. 

S(b)(i))

2. Denial of the
Respondent's motion for
continued adjournment
pending appeal regarding
subpoena issued by the
Respondent (Letters:
Francis J. Offermann,
Jr. to Gerald Liepshutz
dated January 16, 1990;
Paul R. White to Gerald
Liepshutz dated January
16, 1990; and Gerald H.

4(a)(iv) and 
4(a),

1,
paragraphs 

Significant legal determinations: 1. Amendments to Statement
of Charges and
withdrawal of charge
by Department of
Health (see Exhibit 



Resardincr Patient A aenerallv

Page 5

PATIENTASPECIFICATIONSI 

C).

FIRST AND FOURTH 

; 423-425; Respondent's Exhibit 

(Tr;Jci-.-ber 1985 otolaryn$ology and head and neck surgery in  

sea. The Respondent was board certified in

otolaryngology at the

Upstate Medical Center in July 1979. The Respondent completed

his otolaryngology training in June 1982 at the Medical College

of Georgia and thereafter entered private practice in the

Buffalo 

C).

2. The Respondent graduated from the University of

Zaragoza Medical School in Spain in 1972. The Respondent

interned and took his first year of residency training in

general surgery at the Brookdale Hospital Medical Center. The

Respondent commenced his residency in  

(Tr. 425;

Respondent's Exhibit 

1 Conflicting evidence, if any, was considered and rejected in

favor of the cited evidence. All findings were made by

unanimous vote.

1. The Respondent was licensed to practice medicine

in New York State on August 22, 1980 by the issuance of license

number 143323 by the State Education Department 

I
'I
Hearing Committee while arriving at a particular finding.;j

' These citations represent evidence found persuasive by theI
:I



I

procedures performed. The radical neck

complicated two to three hour procedure

Page 6

dissection: which is a

was inadequately

815-8161. The Respondent's

oper'ative report concerning the November 17, 1983 surgery was

neither clear nor precise in its description  of the surgical

(Tr. 

:i:;mary surgeon or a subsequent surgeon would

know what had been done before  

the
e

area, either 

thelsurgeon

at a particular point in time, so that if further care for the

same problem or some other problem were to be necessary in this

101-1021. A surgical

operative report serves to document what was done by 

(Tr. 

4(a)(i) of the Statement of Charges

6. Acceptable standards of practice require that an

operative report should accurately describe the significant

aspects of an operative procedure  

parasraph Regardins 

41-421.pp. - 

(Tr. 48;

Department's Exhibit 3  

tracheostomy, left

radical neck dissection and supraglottic laryngectomy  

6).

5. The Respondent operated on Patient A on November

17, 1983, performing a direct laryngoscopy,  

p. - (Tr. 44, 46; Department's Exhibit 3 

37).

4. Patient A had an exophytic tumor in the left

pyriform sinus 

- pp. 6, (Tr. 43; Department's Exhibit 3  

‘1 16, 1983 for a laryngectomy and left radical neck dissection

to our Lady of Victory Hospital by the Respondent on Novemberj 

male, was admitted
’

Patient A, a fifty-six year old I/ 3.



4(a)(ii) of the Statement  of Charqes

Page 7

uaraaraph 

0.

Reqardina 

*
901-903).i 

(Tr. 55-57, 59, 104, 113, 121, 163, 165,

later:41 aspect

of the reconstruction 

ictual proximation particularly in the  

epiglottizwas removed, how the s praglottic tumor was removed,

and the 

41-42).

7. Significant portions of the operative procedure

were not described; there was no description as to where the

Respondent entered

made in the mucosa

the resection line

the larynx, i.e. whether the incision was

at the true or false cord level, the area of

what structures were preserved and what

structures were removed, when the jugular vein on the inferior

side was ligated, how the carotid artery was managed or

protected, how the Respondent proceeded after removing the

thyroid cartilage superiorly, -whether the right side  of the

- pp. 

(Tr. 51-59,

121. 816, 900-903; Department's Exhibit 3  

1

of the tumor, the structures which were involved, how the tumor

was removed, the structures which were removed, the margins

which were obtained, the suturing technique and suturing

material for the laryngeal closure, how hemostasis was

accomplished, and how the area was reconstructed  

:/
/I 816). The operative report did not indicate the extent or size
/I

119-120,56-57, (Tr. 51-52, ' described in five short sentences  



:.n evaluation constituted a deviation

Page 8

* ,rafrozer: 

Kasrlr.ient's failure to obtain tissue at the

margins for 

#

12. The 

41-461.- pp. nepartment's Exhibit 3  (Tr. 124, 203, 208-y'", 

centlqeter from the margin of the specimen removedlessthan 0.1 , 

?he tumor wasreport indicates that  pat1.r,loy:
t

obtained. The 

clear margin was3 additional tissue until 
e

needed to remove  

41-461.

revealed that

the margins were not free of disease, the Respondent would have

PP.

(Tr. 65,

(Tr.

have been

the Respondent

tissue 

-

11. If the frozen section evaluation

minutes 

208-210; Department's Exhibit 3 

41-461

10. Frozen section evaluation should

performed intraoperatively so as to ensure that

removed all of the tumor and a margin of healthy

123, 170-171, 

- pp. 

(Tr.

65, 8261.

9. The Respondent failed to obtain tissue specimens

at the margins of his resection for frozen section evaluation

by the pathologist. A frozen section is a method of examining

tissue very rapidly in which the tissue is frozen and put on a

slide so that it can be examined in a matter of

64-65, 826; Department's Exhibit 3  

104). Margins are the edges of

the tissue that are removed as well as the edges of the tissue

that are left in place during surgery for removal of a tumor 

(Tr. 65, " surrounding the tumor  
j/
1) was to remove the cancerous tumor and a margin of healthy tissue

j

ii
8. The objective of Patient A's operative procedurej 



45).

Page 9

- p. 
*'

(Tr. 69-70, 134; Department Exhibit 3./ removed from the patient  
il

: Respondent and his operative report, the vocal cords were never
[I

.: the lack of orientation of the specimen. According to the

-cord makes it apparent that the pathologist was confused due to

pathologiti's description of the section taken through one vocal

204).

16. There was no consultation between the Respondent

and the pathologist following Patient A's surgery. The

(Tr. 

45).

15. It is also necessary to consult with the

pathologist to aid in determining what post-operative treatment

is necessary. e.g., radiation therapy 

- p. 

(Tr.

68-69, 140-141; Department's Exhibit 3  

135).

14. Dr. Bhattacharyya, who was the pathologist who

examined Patient A's tissue specimens, had difficulty in judging

the lines of resection because of the loss of anatomical

orientation of the specimen submitted by the Respondent  

(Tr. 69, 132, 

Charges

13. It is the surgeon's responsibility to assist the

pathologist in orienting tissue specimens which are submitted

for pathologic examination  

4(a)(iii) of the Statement of Darasranh 

pp.41-46).

Resardins 

- 

(Tr. 67, 123-126,

128, 170-171; Department's Exhibit 3  

ftom generally accepted standards of practice  II
I

,’

I



7830 a.m. to

Page 10

7:OO and 

*
21. The Respondent went to Our Lady of Victory

Hospital on November 29. 1983 between 

80). .

(Tr.a,reasonable amount of time  

: such as patient A is an indication that the area should be

examined by a physician within  

the trachea in a patientcr.oming blet,.? Briylli: red , 20.

p. 222).- Depar&nent's Exhibit 3  

(Tr.

76;

6x30 a.m. about

the bloody tracheal secretion and he informed the nursing staff
__

that he would be checking the patient later in the morning  

p. 222).

19. The Respondent was notified at  

- 

(Tr. 76;

Department's Exhibit 3  

Q(a)(v) of  the Statement  of Charaes

18. On November 29, 1983, at 6:00 a.m., the nursing

staff at Our Lady of Victory Hospital, which was overseeing

Patient A, observed a bright, bloody tracheal secretion 

naraaranh Regarding 

844-846).(Tr.

II 17. Fistulas are well known complications after

cancer surgery of the neck, and they are inherent in this type

of surgery. A fistula can even occur with the most prudent

surgeon who employs the most meticulous technique. It cannot

be determined whether there was a relationship between the

Respondent's surgical technique and the formation of the fistula

in Patient A 

II

4(a)(iv) of the Statement  of ChargesI' paracrraph 11 Reqardina 

I,



9-11-82).

Page 11

- x-ray report, 

Victgry Hospital

(Department's Exhibit 6 

6).

26. Following that examination, the Respondent sent

Patient B for a barium swallow at Our Lady  of 

I Exhibit  

solne pain referred to the right ear (Department's

(Tr. 596; Department's

, 25. On that date, Patient B had difficulty swallowing

and he had 

theof 

6,'.

B on September 7,  1982

of soreness 

2231.

SECOND AND FIFTH SPECIFICATIONS: PATIENT B

Reqardins Patient B generally

24. The Respondent saw Patient

when he presented himself with a history

throat for four months on the right side

Exhibit 

- pp.

49,

a.m., Patient A was

taken to the operating room for a surgical procedure by

Drs. Michalek, Tomaka and Sullivan (Department's Exhibit 3 

9130 

2221.

23. On November 29, 1983 at 

- p. (Tr. 436; Department's Exhibit 3  

- reverse side).

22. At that time, the Respondent removed the number

10 tracheal tube, changed the packing and inserted a number 6

tracheal tube 

- p. 222 i Exhibit 3 
I

(Tr1 434; Department'sII notes of the hospital medical chart  
I

A, at which time he made a note In the progresscheck Patient 



151.

Page 12

Pa

-5 (Department'S Exhibit 

*

biopsies were negative for malignancy  

61.

31. The pathologic report for the September 17, 1982

258-264; Department's Exhibit (i 

(Tr.11, 1982 

?,bp~lrtant to examine the nasopharynx

because of the x--ray findings on September  

Sentember 17, 1982 It was
e

308-309).

30. The Respondent should have examined Patient B's

nasopharynx while this patient was under general anesthesia on

(Tr. 258-259, 282-283, 

14). During this operative procedure, the

Respondent failed to examine or biopsy Patient B's nasopharynx

- p. 

(Tr. 256; Department's

Exhibit 5 

- pp.

14-151.

29. The operation on September 17, 1982 took

approximately two hours  

(Tr. 256-257; Department's Exhibit 5 

C:

Pharyngeal wall D: Right lateral pharyngeal wall" on the

pathology report 

"A:

Right side pharyngeal wall B: Pyriform sinus (lateral wall)  

9-11-82).

28. The Respondent operated on Patient B on September

17, 1982. He performed a direct laryngoscopy, a bronchoscopic

and esophagoscopic examination, and he took biopsies labeled 

- x-ray

report!

1 retropharyngeal mass lesion" (Department's Exhibit 6 
!/

! barium swallow showed that there was a "moderate size1'

The report of the radiologist with respect to theI! 27.
1;
;I



"2" by the nursing

Page 13

"1" and ,and numbered  *’ u; 

"B" in

the pathologist'?  

"A"'*and ;?entified as specimens  phar.r;b

c

were from the 

t tier; by the Respondent on September 22, 1982

September 22, 1982 following the CT scan. The

first two biopsies  

: the 'Respondent on 

operatic11 was performed by1 exploratory  seccjli 

the_St&$ement of Charges

34. A 

1 of _li4B)C iii Daraqraph Ziegardinq  

(Tr. 271).

31).

33. Since the Respondent was unsure of the location

of Patient B's tumor, the CT scan should have been obtained

prior to the first operation on September 17, 1982. The CT scan

could have guided the Respondent to the appropriate location for

biopsy 

p. - 

(Tr.

265-266, 305; Department's Exhibit 5 

parapharyngeal core extending

up to the base of the skull. The mass revealed by the CT scan

was extremely large in that it was at least three or four

centimeters in size, and it was on both sides on the muscles 

retropharyngeal and right 

'1
32. After receiving the pathological report dated

September 21, 1982, the Respondent ordered a CT scan of the

cervical area for September 22, 1982. The September  22, 1982

CT scan revealed that there was an extensive infiltrating mass

in the 

Charcres4(b)(ii) of the Statement of  11 Reaardina paragraph  



:
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18-201.- pp. 

(Tr. 269-270, 296, 303-304; Department's

Exhibit 5 

nasopharpx. This

contradicts the description given by the Respondent in his

operative report 

obtainede It is clear from the record that the neck mass biopsy

was taken prior to any biopsy of the  

18-19).

36. It was improper for the Respondent to explore and

biopsy Patient B's neck. The Respondent should have thoroughly

explored and biopsied the suspected primary site  of the tumor,

the nasopharynx, before invading Patient B's neck. Evidence

from the barium swallow and CT scan indicated a lesion in the

nasopharynx. The nurses numbered the specimens in the order

- pp.(Tr. 267, 269-270; Department's Exhibit 5 

"3" by the nursing  staff, was reported

as negative 

"C" by the

pathologist and numbered

201.

35. while awaiting the report from the pathologist'

on the frozen section evaluation of the two biopsies taken from

the pharynx, the Respondent opened Patient B's neck and biopsied

the neck node. This specimen, identified as specimen 

- pp. 18, 

(Tr. 267-269; 300-301;

Department's Exhibit 5  

,reported as negative by the pathologist  
/i

iI staff on page eighteen  of the record. These two biopsies  were



(Tr. 7141.

Page 15

PPD

[ Our Lady of Victory Hospital and she was given IV antibiotics,
.

and various tests including an x-ray, a blood  profile and  a 

11 40. On September 6, 1983, Patient C was admitted to

8).L.ilent's Exhibit Dey?. (Tr. 712; 
I!
response 

Keflex without a
e

submaxillary mass which had been treated with  

305-3061.

THIRD AND SIXTH SPECIFICATIONS: PATIENT C

Regarding Patient C senerallv

39. The Respondent first saw Patient C in his office

on September 6, 1983 with a thirteen day history of a left

(Tr. 272, 275-276,

B'S, it

should not have been necessary to perform two separate

operations and subject Patient B to nearly five hours of

anesthesia in order to make the diagnosis  

303-3041.

38. With a tumor as extensive as Patient  

(Tr. 293, 296, 

1 CT scan where the tumor was located prior to the September 22,

1982 operation. The Respondent should have aggressively gone

after the tumor at the suspected primary site in the nasopharynx

and peripharyngeal space with proper biopsy technique until a

positive biopsy was obtained. The invasion of Patient B's neck

was both unnecessary and unduly risky  

j,
37. The Respondent should have known by virtue of the

4(bl(ivl of the Statement  of ChargesDaraqraDh / Regarding 

I;

‘I



lymph'*node and

diagnosed the specimen as compatible with toxoplasma

Page 16

(Tr. 349).

45. The mass which was excised by the Respondent on

September 15, 1983 was subsequently examined by  a pathologist..

The pathologist identified the specimen as a  

e
submaxillary gland. which is one of the major salivary glands

in the head and neck area  

91.

44. A submaxillary gland, also known as a

submandibular gland, is not the same thing as a lymph node. A

lymph node is a structure which produces white blood cells and

has a structure and function which is different from a

p. - 

(Tr.

348; Department's Exhibit 7  

9).

43. The Respondent, in his operative report,

described the mass as an infected left submaxillary gland 

- p. 

7(Tr. 348; Department's Exhibit 

4(c)(i) of the Statement of Charqes

42. The Respondent performed an excisional biopsy of

the mass on September 15, 1983 

narasraoh 

2).

Resardins 

- p. (Tr. 347; Department's Exhibit 7 

of Victory Hospital on September 14, 1983 for an excisional

biopsy of a left submandibular mass which had been present  for

four weeks 

I
(Tr. 715) and she was readmitted to Our Lady

/
"September 10, 1983  

.I' 
1 41. Patient C was discharged from the hospital on



beCn surgically

removed unless it persisted for at least two or three months,

Page 17

I
51. Patient C's mass should not have  

353).(Tr. : 

.mass because he was concerned that it might have been a tumor

T!le Respondent performed an excisional biopsy of

the 

2).

50.

- p. Gr. 354-355; Department's Exhibit 8  

Ir(c)(iil of the Statement of Charaes

49. Patient C's mass developed acutely thirteen days

prior to her first visit to the Respondent's office on September

6, 1983 

paraaraph 

(Tr. 381).

Resardins 

(Tr. 352,

48. The submaxillary gland in this case should have

been readily distinguishable from the lymph node  

(Tr. 352).

47. In the operative report, the Respondent stated

that he ligated the duct to remove the mass and then

duct. Since the submaxillary gland has a duct and a

does not, the Respondent apparently believed that he

removing the submaxillary gland and not a lymph node

380, 384-385).

tied the

lymph node

was

I/ 46. In his operative report, the Respondent

misidentified the structure which he removed from Patient C as

a submaxillary gland when it was, in fact, a lymph node

101.p. - 
/
Department's Exhibit 7  

(Tr. 350-351; 357;
i
I, lymphadenitis, which is a viral infection  

/
;I

,



tfie Statement

of Charges:

Page 18

‘-e factual allegations in regard::.*r l 

c
conclusions 

Hearing Committee reached  the followingThe

I' Findings of Fact 3 through 23 herein relate to these

. . Specifications. 

F.OURTH SPECIFICATIONS1(ti!RST AND ' Patient A  

rrl

(Tr.

3671.

CONCLUSIONS

The following conclusions were reached pursuant to the

findings of fact herein. All conclusions resulted from a

unanimous vote of the Hearing Committee.

The Hearing Committee, for purposes of its

conclusions, defined negligence as a failure to exercise the

care that would be exercised by a reasonably prudent physician

under the circumstances. Incompetence was defined as a lack of

the skill or knowledge necessary to practice medicine.

3571. Viral infections do not

respond to antibiotic therapy. Antibiotics are effective

against bacteriological infections, not viral infections  

(Tr. 

cancerousr but it probably was

caused by a viral infection  

I

52. The mass was not 

(Tr. 356-357, 368, 369).1 of infection so high  
I
I because the likelihood of tumor was so small  and the incidence(i
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A) should be sustained.
*

regarding Patient 

occasion

A) and

the FOURTH SPECIFICATION (incompetence on more than one  

Ba.sed on the above conclusions, the FIRST SPECIFICATION

(negligence on more than one occasion regarding Patient  

so neither negligence nor
incompetence should be susta'ined.
The Respondent did not fail to
examine the patient in a timely
manner.

4(a)(v) The factual allegations were not
sustained,

so neither negligence nor
incompetence should be sustained.

paragraph 

4(a)(ivl The factual allegations were not
sustained,

4(al(iii) The sustained acts constituted
negligence, but not incompetence.

paragraph 

4(a)(ii) The sustained acts constituted
negligence and incompetence.

paragraph 

4(a)(i) The sustained acts constituted
negligence and incompetence as
defined herein.

paragraph 

rerrardina commission of medical misconduct:

paragraph 

18-23)

Conclusions 

17)
not sustained (Findings of Fact

6-7)
sustained (Findings of Fact 8-12)
sustained (Findings of Fact 13-16)
not sustained (Finding of Fact  

Allesations

sustained (Findings  of Fact 

4(a)(v)

Conclusions as to Factual 

4(a)(iv)
paragraph 

4(a)(iiil
paragraph 

4(al(iil
'paragraph 

4(a)(i)
/paragraph 

i( paragraph 
I/

AlleaationsFactual 



d

Page 20

B) should be sustained.

B) and

the FIFTH SPECIFICATION (incompetence on more than one occasion

regarding Patient 

(negligehce on more than one occasion regarding Patient  

Ll(bl(iv) The sustained acts constituted
negligence and incompetence.

Based on&he above conclusions, the SECOND SPECIFICATION

4(bl(iii) The sustained acts constituted
negligence and incompetence.

paragraph 

4(b)(ii) The sustained acts constituted
negligence, but not incompetence.

paragraph 

4(b)(i) withdrawn by Department  of Health

paragraph 

37-38)

Conclusions reaardina commission of medical misconduct:

paragraph 

32-33)
sustained (Findings of Fact 34-36)
sustained (Findings of Fact  4(b)(iv)

withdrawn by Department of Health
sustained (Findings  of Fact 

4(b)(iii)
paragraph 

Lc(b)(ii)
paragraph 

4(b)(i)
paragraph 

Patient B (SECOND AND FIFTH SPECIFICATIONS)

Findings of Fact 24 through 38 herein relate to these

Specifications. The Hearing Committee reached the following

conclusions regarding the factual allegations in the Statement

of Charges:

Factual Allegations Conclusions as to Factual Alleqations

paragraph 
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_

patient.

1; one act of incompetence was sustained in relation to the

Cl should not be sustained, inasmuch as onlyj, regarding Patient  

Ci and

the SIXTH SPECIFICATION (incompetence on more than one occasion

.>ne occasion regarding Patient  (negligenye on more than

4(cl(ii) The factual allegations were not
sustained, so neither negligence nor
incompetence should be sustained.
The Hearing  Committee concluded that
the Respondent considered a
diagnosis of cervical adenitis as
evidenced by his prescribing of
antibiotics. The element in the
charge of failing "to consider" was
not proved.

Based on the above conclusions, the THIRD SPECIFICATION

4(c)(i) The sustained acts constituted
incompetence, but not negligence.

paragraph 

49-52)

Conclusions resardina commission of medical misconduct

paragraph 

42-481
not sustained (Findings  of Fact 39-41,4(cl(ii)
sustained (Findings  of Fact 4(c)(i)

paragraph 

/I Specifications. The Hearing Committee reached the following

, conclusions regarding the factual allegations in the Statement

of Charges:

Factual Alleqations Conclusions as to Factual Alleqations

paragraph 

Patient C (THIRD AND SIXTH SPECIFICATIONS)

Findings of Fact 39 through 52 herein relate to these



*

Page 22

ilot only
in his surgical technique but also in his
medical and diagnostic skills. Because this
Respondent deviates not only in surgery but
also in medicine, his failings are
multi-faceted and widespread throughout the
totality of his practice. Because of these

incompeterlc nnd 

I' herein, the Hearing Committee unanimously recommends that the

following specifications be sustained: FIRST AND SECOND

SPECIFICATIONS (practicing the profession with negligence on

more than one occasion); and the FOURTH AND FIFTH SPECIFICATIONS

(practicing the profession with incompetence on more than one

occasion). The Hearing Committee further unanimously recommends

that the remaining Specifications (THIRD AND SIXTH

SPECIFICATIONS) not be sustained.

It is unanimously recommended that the Respondent's

license to practice medicine be revoked. The Hearing

Committee's view of the matter is accurately reflected in the

following paragraph found on page 20 of the Petitioner's

Proposed Findings of Fact, Conclusions of Law and

Recommendation:

This Respondent has demonstrate6 himself to
be both negligent  

RECOMMENDATIONS

Pursuant to the findings of fact and conclusions
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RAINES, M.D.S. 

w.0.

THERESE G. LYNCH, M.D., Chairperson

PRISCILLA R. LESLIE
DONALD 

a /& L 

, 1990

Respectfully submitted,

I$ 

failings, he constitutes a danger to  his
patients.

DATED: Buffalo, New York
October 



an-order
adopting and incorporating the Findings of Fact
and Conclusions and further adopting as its
determination the Recommendation described above.

B. The Recommendation of the Committee should be
accepted; and

C. The Board of Regents should issue 

1 A. The Findings of Fact and Conclusions of the
Committee should be accepted in full;

Denis, M.D. appeared by Francis J. Offerman,

Jr., Esq. The evidence in support of the charges against the

Respondent was presented by Paul R. White, Esq.

NOW, on reading and filing the transcript of the

hearing, the exhibits and other evidence, and the findings,

conclusions and recommendation of the Committee,

I hereby make the following recommendation to the

Board of &gents:

DENIS, M.D.
RECOMMENDATION

TO: Board of Regents
New York State Education Department
State Education Building
Albany, New York

A hearing in the above-entitled proceeding was held

on March 4, 1988, May 20, 1988, May 27, 1988, June 2, 1988, June

23, 1988, July 21, 1988, October 14, 1988, July 13, 1990.

Respondent, Guy 

:

GUY 

II OFII
COMMISSIONER'S

:4;
IN THE MATTER,: 

__________-____--_-_-_----------________~~~X
i

PROFkSSIONAL MEDICAL CONDUCTjf STATE BOARD FOR 
!I STATE OF NEW YORK DEPARTMENT OF HEALTH



;;;;

DAVID AXELROD, M.D., Commissioner
New York State Department of Health

DA-N&w i! 

.Ii 
I’ transmitted with this Recommendation.
1;

The entire record of the within proceeding is

I

! I

. i:.



buubmitted by respondent to the New York
State Department of Health, addressed to the
Director, Office of Professional Medical
Conduct, as aforesaid, no later than the first
three months of the period of probation; and

That respondent shall submit written proof to
the New York State Department of Health,
addressedtothe Director, Office of Professional
Medical Conduct, as aforesaid, that 1) respondent
is currently registered with the NYSED, unless
respondent submits written proof to the New York
State Department of Health, that respondent has

,
registration fees due and owing to the NYSED and
respondent shall cooperate with and submit
whatever papers are requested by DPLS in regard
to said registration fees, said proof from DPLS
to 

NeFhayrk State Education Department
respondent has paid all 

@Pm),
(NYSED),

DENIS

CALENDAR NO. 11592

1. That respondent shall make quarterly visits to an employee of
and selected by the Office of Professional Medical Conduct of
the New York State Department of Health, unless said employee
agrees otherwise as to said visits, for the purpose of
determining whether respondent is in compliance with the
following:

a.

b.

C.

d.

That respondent, during the period of probation,
shall be in compliance with the standards of
conduct prescribed by the law
respondent's profession;

governing

That respondent shall submit written
notification to the New York State Department of
Health, addressed to the Director, Office of
Professional Medical Conduct, Empire State
Plaza, Albany,
practice,

NY 12234 of any employment and/or
respondent's

number,
residence,

or mailing address,
telephone

respondent's employment,
and of any change in

telephone number,
practice, residence,

or mailing address within or
without the State of New York;

That respondent shall submit written proof from
the Division of Professional Licensing Services

"E"

TERMS OF PROBATION
OF THE REGENTS REVIEW COMMITTEE

GUY 

EXHIBIT 



in the practice of respondent's
profession in the State of New York and does not
desire to register, and that 2) respondent
has paid any fines which may have previously
been imposed upon respondent by the Board of
Regents: said proof of the above to be submitted
no later than the first two months of the period
of probation:

2. If the Director of the Office of Professional Medical Conduct
determines that respondent may have violated probation, the
Department of Health may initiate a violation of probation
proceeding and/or such other proceedings pursuant to the
Public Health Law, Education Law, and/or Rules of the Board
of Regents.

DENIS (11592)

advised DPLS, NYSED, that respondent is not
engaging 

GUY 
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CALENDAR NO. 11592

,

GUY 

TEE STATE OF NEW YORK
ORDER OF THE COMMISSIONER OF

EDUCATION OF 



DENIS,
respondent, with regard to the language about the grouping of the
charges into two specifications out of a total of six
specifications addressed on page 17 of the Regents Review Committee
report, the language be interpreted to mean that the hearing
committee and the Commissioner of Health may have relied upon the
artificially higher number of specifications; that the
recommendation of the Regents Review Committee be accepted as
follows:

1. The findings of fact of the hearing committee and the
recommendation of the Commissioner of Health as to those

findings of fact be accepted as clarified in the Regents
Review Committee report, except findings 15, 16, 43, 46,
47, and 48 not be accepted;

2. The conclusions of the hearing committee and Commissioner
of Health be modified;

3. Respondent is, by a preponderance of the evidence, guilty
to the extent of the first specification of the statement

*Regent Jorge L. Batista dissented as to the measure of discipline.

DENIS VOTE AND ORDER
(Physician) NO. 11592

Upon the report of the Regents Review Committee, a copy of
which is made a part hereof, the record herein, under Calendar No.
11592, and in accordance with the provisions of Title VIII of the
Education Law, it was

VOTED* (July 26, 1991): That, in the matter of GUY 

I OF
DUPLICATE
ORIGINAL

GUY 

IN THE MATTER



'*_,$9zi

Commissioner of Education

b day of26.

‘ IN WITNESS WHEREOF, I, Thomas Sobol,
Commissioner of Education of the State of
New York, for and on behalf of the State
Education Department 'and the Board of
Regents, do hereunto set my hand and affix
the seal of the State Education Department,
at the City of Albany, this

mail$ng by certified mail.

DEN18 (11592)

Regents, said vote and the provisions thereof are hereby adopted
and SO ORDERED, and it is further

ORDERED that this order shall take effect as of the date of
the personal service of this order upon the respondent or five days
after 

GUY 


