NEWYORK | Department

OPPORTUNITY
- | of Health
ANDREW M. CUOMO HOWARD A, ZUCKER, M.D., J.D. SALLY DRESLIN, M.S., R.N.
Governor Commissioner Executive Deputy Commissioner

May 20, 2020
CERTIFIED MAIL-RETURN RECEIPT REQUESTED

Lee S. Marcus, MD.

Re: License No. 188488

Dear Dr. Marcus:

Enclosed is a copy of the New York State Board for Professional Medical Conduct (BPMC) Modification
Order No. 20-133. This order and any penalty provided therein goes into effect May 27, 2020.

Please direct any questions to: Board for Professional Medical Conduct, Riverview Center, 150
Broadway, Suite 355, Albany, New York 12204, telephone # 518-402-0846.

Sincerely,

Michael S. Jakubowski, M.D.
Interim Executive Secretary
Board for Professional Medical Conduct
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Paul Walker, Esq.

315 West 106™ St. Suite 1A
New York, NY 10025

Empire State Plaza, Corning Tower, Albany. NY 12237 | heallh ny.gov



BPMC No. 20-133

NEW YORK STATE DEPARTMENT OF HEALTH
| STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT
IN THE MATTER MODIFICATION
OF
LEE MARCUS, M.D. e

Upon the proposed Application for a Modification Order Pursuant to N.Y. Pub. Health

I Law § 230(10)(q) of Lee Marcus, M.D. (LICENSEE), which is made a part of this Modification

Order, it is agreed to and

ORDERED, that the attached Application, and its terms, are adopted and SO
ORDERED, and it is further
ORDERED, that this Modification Order shall be effective upon issuance by the Board,
either
by mailing of a copy of this Modification Order, either by first class to Respondent
at the address in the attached Application or by certified mail to Respondent's
aftorney, OR
« upon facsimile transmission to Respondent or Respondent's attorney,

whichever is first.

" SO ORDERED.

5/19/2020
DATE: / _

THOMAS T. LEE, M.D.
Interim Chair
State Board for Professional Medical Conduct
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Dexpartment i
My current address 15 _ |
|

and | will adwvise: the Dhirector of the Office of Professional Medical Conduct of any change |
1

of address

State Board for Professional Medical Conduct (

Committee of the Buard for Profes
| aw § 230(10) Pursuant to NY Pub Health Law § 230(10){q). | heteby apply to the State |

Board for Profe

DEPARTMENT OF HEALTH |
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APPLICATION 1|

IN THE MATTER
f OR
OF | MODIFICATION
| ORDEK

LEE MARCUS, M.D. !

oo Marcus M D represents that all of the: follaeang stateinents Arc e
That on or about Manch 4, 14592 Fwas peensed to practice as d physean in the

LMo 188488 by the New York State Fducation

I am currently subject to a Determination and Order (BPMG Order #12-50) of the
Altachment b (henceforth “Onginal Order”),

which went nto effeet on April 2, 2012, and which was issued following a heanng before a

sional Medical Conduct. pursuant to NY Pub Health

.ssional Medical Conduet for an Order (henceforth "Moditication Order™),

modifying the Onginal Order. as follows

The sanction mposed n the Original Order was

A threc-year stayed suspension,

'\

i e



o A permanent license limitation requiring that, in the course of practicing medicine in
New York State, Respondent shall have contact with a female patient only in the
presence of a chaperone, and in compliance with the terms set forth in “Attachment
A " of the Original Order,

¢ Probation for two years, during which Respondent shall remain in therapy and must
comply with the terms contained in Attachment B of the Original Order.

The sanction imposed shall be modified to read as follows:

¢ Effective from the date of this modification, the license limitation shall

terminate;
and
Effective from the date of this modification, the following conditions shall be
imposed:
¢ In the course of practicing medicine in New York State, Respondent shall
treat female patients only in the presence of a chaperone, according to
the terms set forth in Attachment A of the Original Order;
and

All remaining Terms and Conditions will continue as written in the Original Order.

| make this Application of my own free will and accord and not under duress,
compulsion or restraint, and seek the anticipated benefit of the requested Modification. In
consideration of the value to me of the acceptance by the Board of this Application, |
knowingly waive my right to contest the Original Order or the Modification Order for which |

apply, whether administratively or judicially, and ask that the Board grant this Application.




au of Professional Medical

| understand and agree that the attorney for the Bure
fessional Medical Conduct and the Chair of the

Conduct the Director of the Office of Fro
sronal Medical Conduct each retan complete discretion either to

Srate Roard for Profes:
based upon my apphoeation of {0 dechne to

enter inta the proposed agreement and Order,
written or oral

da s | futher understand and agree that no prior of soparate

commumicaton can md that diseretion

p——

SR T
LEE MARCUS ‘;};—1)1

pare Shiglzes
RLESPONDENT




pplication for Modification Order

The undarsigned agree to Respondent’s attached A

A 1o dls pioposed penalty, terms amud conditions.

i . 1 =~

DATE

PAUL WALKE R, LS50
Attarney for Respundent

DaTE: B (9- 2020

Yirector
} Oftice of Professional Meoedicat Gonduct
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Mitav R Shah MO, M.PH, H EA LTH Sue Kally
Commussiongs Exucutrve Doputy Commisstonar
March 26, 2012

'CERT IFIED MAIL - RETURN RECEIPT REQUESTED

Anna R. Lewis, Esq. Wilfred T. Freidman, Esq,
NYS Department of Health 60 East 42 Straet — 40* Floor
90 Church Street 4% Floor New York, New York 10165

New York, New York 10007

Mitchell Schuster, Esq.

2 Grand Central Tower

140 East 45™ Street - 19" Floor
New York, New York 10017

RE: In the Marter of Lee Moreus, M.D.
Dear Parties:

Enclosed please find the Determination and Order (No, 12-50) of the Hearing Committes
in the above referenced maner. This Determination and Order shal] be deemed effective upon
the receipt or seven (7) days afier mailing by certified mail as per the provisions of §230,
subdivision 10, paragraph (h) of the New York State Public Heaith Law,

As prescribed by the New York State Public Health Law §230, subdivision 10, paragraph
(i), (MeKinney Supp. 2007) and §230-¢ subdivisions | through 5, McKinney Supp. 2007), "the
determination of a committee on professional medical conduct may be reviewed by the
Administrative Review Board for professional medical conduct.” Either the Respondent or the
Department may seek a review of 8 commitiee determination.

All notices of review must be served, by certified mail, upon the Administrative Review
Board and the adverse party within fourteen (14) days of service and receipt of the enclosed
Determination and Order.

HEALTH.NY.GOV
Tacebook canvNYSDOH
ratter cemvHoalthNYGov



The notice of review served on the Administrative Review Board should be forwarded 10:

James F. Horan, Esq., Chief Administrative Law Judge
New York State Department of Health

Bureau of Adjudication

Hedley Park Place

433 River Street, Fifth Floor

Troy, New York 12180

The parties shall have 30 days from the notice of appeal in which to file their briefs to the
Administrative Review Board. Six copies of all pepers must also be sent to the zntention of Mr.
Horan at the above address and one copy to the other party. The stipulated record in this matter
shall consist of the official hearing transcript(s) and all documents in evidence.

Parties will be notified by mail of the Administrative Review Board's Determination and
Order.

Sincerely,
REDACTED SI1IGMNATURE
Ji’u‘n s F. Horan

Chigf Administrative Law Judge
Bureau of Adjudication

JFH:cah

Enclosure



STATE OF NEW YORK : DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

__________________________ ...........__.._..__.._____x
IN THE MATTER : DETERMINATION
oF : AND
- LEE MARCUS, M.D. : ORDER
e e e ————X BRUC 12-50

, _IPY

A Notice of Eearing and Statement of Charges, both dated June]
122, 2011, were servad upon the Respondent Lee Marcus, M.D. THEA
GRAVES PELLMAN, Chairperson, LINDA A. BRADY, M.D. and FRADEER
CHANDRA, M.D., duly designated members of the Stace Board for
Ibrofessional HMedical Conduct, served as the Hearing Committee in this
matter pursuant co Section 230(10) (e) of the Public Health Law.
(FILLIAM  J. LYNCH, ADMINISTRATIVE LAW JUDGE, served as thel
Administractive Officer.

The Department of Health (“the Departmenc”) apreared by JAMES E.
DERING, Cenreral Counsel, by ANNA R. LEWIS, ESQ., of Counsel. The
Respondent appearsd Ly Wilfred T. Friedman, P.C., WILFRED T. FRIEDMAN
&SQ., and Heister Seelig & Fein, LLP, MITCEELL SCHUSTER, ESQ., and
STACEY ASHBY, ESQ., of Counsel. Evidence was received and witneeses
isworn and heard, and transcripts of these preoceedings were made.
After cornsideracion of the entire record, the Hearing Commictee

issues thia Devermination and Order.




PROCEDURAL HISTORY

iPre-Hearing Conference: August 10, 2011
Fearing Daces: Auvgust 28, zZ011l
' November 17, 2011

December 1, 2011

'

Witnesses for Petitioner: Patient 3

Witnesses for Respondent: Lee Marcus, M.D.

Stuart Katz, M.D.

Cheryl Caster, L.P.N.
REDACTED

Richard Sohn Xrueger, M.D.
Meg S. HKaplan, Ph.D.

Harry K. Richardscon

amy Jordan

Daniel Perkes, M.D.

-

Thomas J. QO’'Neill, £3qg.
Wricten Submiassions: January 23, 20212

1Feliberations: February 2, 2012

STATEMENT OF CASE

The State 2oard for Professional Misconduct is a duly
authorizad professional disciplinary agency of the State of New York]
(6250 et seq of :the Public Health Law of the State of New Yorl
_[hereinafter "PLH.L.")) .,

This case was brought by the New York State Department of

‘ﬁealth. Office cf DProfessional Medical Conducc thereinaften
mPetiticner' or “Department”) pursuant to §2Z30 of the ?.H.L, Lae
plarcuas, M.D. (“Respondenc”) is charged with six gpecifications of




Professional misconduct, as defined in 56350 of the Education Law of
the State of New York ("Education Law”), relating to his medical care
!and conduct toward cne patient. The charges include allegations of
'mespondent naving committed professional misconduct due to a criminal
court plsa, patient abuse, moral unfitness and failure to maintain an
adequate patisznc record. A copy of the Notice of Hearing and
Statement of Charges is attached to this Determination and Order as

Apcendix I.

FINDINGS OF FACT

The following Findings of Fact were made after a review of the

[entire record in this matter. Unless otherwise noted, all findings
fand conclusisns set forch belew are the unanimous determinations of
Wthe Hearing Commitcee. <Conflicting evidence, if any, was considered|
and rejected in favor of the cited evidence. Numbere below in
parentheses refer to exhibits (denoted by the prefix "“Ex.”) or
Cranseript page numbers (“T."). These citations refer to evidence

Ifound persuasive by the Hearing Committes in arriving at a particular

finding. Having heard testimony and considered documentary evidence

bresented by the Petitioner and Respondent, respectively, the Hearing
jcommittee hersby makes the following findings of facrt:

1. LFE MRRCUS, M.D., the Respondent, was authorized to pracricel

(8}

medicine in New York State on March 4, 1992, by rthe iasuance of




jlicense number 186488 by the New York State Education Department (T.
204, =x. B).

2. Respondant graduated from New York Medical College in 1390,
and completed 2 medical residency at Westchester Medical Center,
which included an additional year as Chief Resident (Ex. B; T. 200).
3. During the next five years, Respondent participated in threﬁ
separate Iellowships at Columbia Univer;ity' and Yale University in
;Fuclear Cardiology, Cardiovascular Medicine, and Circulatory
Physiology/Congestive Heart Failure and Cardiac Transplantation (Ex.
B; T. Z00-201).

%. Respondent ©became an employee of the Heart Center in
-Dutchess County, New York, in 1999. He continued as an employee and

was also a shareholder of the corporation from 2003 to 2009 (Ex. B,

5. In 2008, Respondent was accused of gexual harassment by 2
ifemale emplcyse at the Heart Center. Due to this allegation, he wasg|

referred to the Commitcee for Physicians’ Health (“CPH")} by the

.

administrator of the practice (Ex. 6).
§. CPH required Respondent to participate in a two-day
ievaluation by the Elmhurst Clinic in Chicago (Ex. §; Post-hearing

Stipulation}.

7. UFE ilge reguired Respondent to have a practice monitor (Ex.




4. Patisnt A was referred to the Heart Center by her primary
care physician for an evaluation of her abnormal echocardiogram (T.
l36) .

9. Respondent £first met Patient A in an 2xamination room at
the Heart Cencer on April 1, 2009 (Bx. 5, T. 11%).
10. Respondent reviewed the findings on Patient A’'s prior
testing, reviewed her vital signs, checked her madicaticnsg, did a
fohysical sxaminatiocn, read her EKG, discussed his medical opinion,
and informed her of Zurther testing needed (Ex. 5, T. 1855).

11. hen Patient A rtold Respondent that she had no tan lines
because she had a tanning bed in her home, Reepondent made a comment
pjabout tanning in the nude and questioned Patient A about his using
the tanning bed in her nouse (T. 19-20, 97).

e

(€]

€ the cenclusion cof her meeting with Respondent, Patient A2

made another zappoinctment for further cardiac testing and a follow up

appointment with Respondent (Ex. 5; T. 159-160).
13. On April 24, 2009, Respondent again saw ratient A for an

appointment (Ex. 3; T. 160).

j{that she had modaracve aortic stenosis (Ex. 5; T. 167-148}.
15. Patient A told Respondent that she had had a bresst

augmentac:icn surgery (T. 159).
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surgical hiscory in her medical record (Ex. S).

[ 17. Regpondent told Patient A that his wife had also had breast
i

Lugmentation surgery and had a scar in the same location as Patient A

(T, 169} .

i 18. During cthe April 24, 2009 office visic, Regpondent touched
|
lPatient aArs nipple ZIcr several seconds, and when he stopped, he|
commented te Patient A that e did not want to become arcused (T.
170) .

19, Wnen Patient A laft the examination room, she went directly
to the r;ception area where she made a third appointment with
Respondent (T. 233).

20. Later cthat day, Respondent called Patient A bacause he

intended te “follew up on the flirtation” (Ex. F; T. 280).

3

21. O2n April 26, 2009, Respondent sent z text message tog

-

Pacient A offzring to pay her for the use of her tanning bed by
giving her 2 massage (Ex. F; T. 184).
22. Patient Ak spoke with her attorney that day and went to the
Police Depzartment approximately one week later. The policel
jdetectives instructed Patient A to send text mesgsages to Respondent
(T. 47-48, 33;.

23. Respondent sent sexually sxplicit cext messages to Patient

F‘s czllrhone Icr no legitimare medical purpose though May 11, 2009,

120
e
2%

jand planned 1o reel her on that date (Ex. 3, 4; T. 44-49, 244-243,

o




24. Respondent was met at the location by the police instead
(T. 1392). ‘

i <5. Cn November 15, 2010, while on the record in the Town of
Poughkeepsie Court, Dutchess County, Respondent admitted to having
touched Patient A's bresast during the office visit on April 24, 2009.
Fespondent acknowledged that Patient A was legally incapable of
[consenting to his conduct pursvant to section 130.05 of the Penal
Law, Dbecause he was providing health care and she wsas his patienc,.
Respondent veluntarily entered a guilcy plea to sexual abuse in the
third degree. The Court further indicated on the record that chis
iLplea was being entered with the understanding that kespondent, who
would be sentenced to interim probation, would be able to withdraw
%is plea one yvear later and substitute a plea of harassment in the

second degree if he sbided by the terms and conditicns of his

orobaticn (Ex. 2).

CONCLUSIONS OF LAW

#espcndent is  charged with six specifications alleging
professional misconduct within the meaning of Educaticon Law §6330.
The Hearing Committse made the following conclusions of law pursuant

above. All conclusions r2sulted from

rhy
=t
3-8

a B

lto the facrusl indings ste

a unaniipcus vIiLte 3f the Haari Committee unless noted otherwise.

ol |
(v}




The Hearing Ccmmictee firat considered the cradibility of
the various witnesses, and thus the weight to be accorded their
|testimony. The Department presented testimony by Patient A. The

Committee detsrmined cthat Patient A's testimony relacing to the

fundamental charge that Respondent made sexual comments ané touched

her breast for no legitimate medical burpose was true; however, they

determined chat the additional aggravating behavioral allegations
jwere not <credible due to Patient A‘s financial incentive to
!

fexaggerate her claims, her prior criminal conviction which relates tc

gr varacity, her evasive testimony, and the credibie tesgtimony of arn

nbiased Heart Center cemployee which was inconsistent with Patient
A’'s account.

Cn cross examination, Patient A admitted that she had
!prior criminal conviction for having forged endorsements on checks
|
i
i

fher personal bank account. Since this prior cenviczion was relateq

which she stole from her former employer to deposit the funds intd

t> Patient A’'s trustworthiness, cthe conviction was relevant to ary
assegsment of hex veracicy. Patient A’s financial motive to testify]
jfalsely was a civil lawsuit against the Respondent in which 9ghe
admittedly waz asking for "“lots of money” (T. 352). Purcher, her

testimony that she had not discussad the amount being sought in the

=

ity

lawsuit wiil =r asctornevs appeared evasive and lacked credibi

JtT. 55-%¢ A3z vresult, the Hearing Committes made no factnal




:findings related to Patient A’'s further allegations of Respondent's
misconduct such as his allegedly having hugged and kissed Patient A
in the examination room and his alleged disregard for her medical
condicion.

The Respondent testified regarding his care and|
interactions with Patienc A. Respondent clearly has a stake in the
[Putcome of cthess preceedings. Viewing his testimony in that light,
rthe Hearing Committee detsrmined chat Respondent minimized the excent
of the sexual comments that he directed toward Patient A during che

pf

lackad insight into his behavior in spite of the fact chat he haJ

21

ice vigits. The Heering Committee also felt that Respondent scill

lpeen in counseling for some period of time.
Respondent offered the testimony of Cheryl Caster who waﬂ

the medical zssistanc working with Respondent on April 24, 2009. Ms.

Caster trained as a medic and psychiatric technician in the Army Irom

11974 cthreugh 1977. She has continued in the medical field for 217
years and worked with Respondent for four years at the Heart Canter.
Ms. Caster’s cestimony was forthright, and there was no cvidence of

.

ther having any motivation for testifying falsely. Accordingly, rthe

Fearing Commictee found her testimony regarding the events of April

24, 2009 to be hignly credible.




stilecto heels and a red suit which had a very short tight fitting
skirt and a scoop top. This testimony was at odds with the testimony
Pf Pacient A& who alleged chat her office has a very, very strict
dress code and that she came to the April 24, 2009 appointment with
Respondent dressed in office attire. In weighing cthe wveracity of
Patient A and Ms. Cascer, the Committes determined that Ms. Caster
was tructhful and that Patient A's cestimony regarding her manner of
dress oh April 24, 2009 was false. The Hearing Committee notes that a
,Patient's mode of dress warrants no consideration in weighing the]
|
gravity oI Raspondent’'s misconduct; however, Patient A's false
testimony cn this point czlled into question her other testimony.

Ms. Caster also testified that Patient A came directly to
jche appcintment desk after she left the 2xamination room on April 24,

2009, and chat Patient A did not seem upset (289-290). The Hearing

iCommittee found Fatient’'s A’‘s cestimony alleging that sghe was|

rom the examination room crying to the bathroom

[zl}

hysterical and ran
(T. 30) was inconsistent with the Testimony of Ms. Cascer, and
iresolved this incensistency by accepting the weracicty of Ms. Caster’s

tescimeny over che testimony of Patient A.

5]

atient A testified that her blcod pressurs was never taken

.,

and that Respondent was “very vague" when responding to her gquesticns
regarding ner heart cendition ard that it was “almest like he didn't

¢!

Know, I:kxz he didn‘t want to angwer me.* (T, 2-5}. n the other

z0




hand, Respondent's testimony relaced to his treatment of Parient A's
jheart condition was consistent with cthe testimony of Ms. Caster and
[documented in detzil in the medical record which was maintained at
lche Heart Center. Accordingly, the Hearing Committee 4id believe
Respondent's testimony that Pacient A's heart condicion was
appropriacely sssessed and treated except the Committee noted that
|

Wnedical record. One panel member also felt that Respondsnt was
1

[Respondent failsd to document Patient A's DPrior breast surgery in his

required to document the fact that he had touched Patient A's breast
jin her medical rececrd,
Respondent further presented REDACTED a3 a witness who

testified regerding Patient A’s bad reputation for veracity in the

community. The Hearing Committee did not consider the testimony of

{ REDACTED . a former Zriend of Patient A, to be reliable and
therefcre plsced no weight on her tegtimony regarding Patient A's
veracity.

The Hearing Committee also placed littie weight on cthe
tescimony of Dr. Hreuger and Dr. Kaplan. These two axpert witnesses

ialleged that it was safe for Respondent to treat patiencs because he

et

idid not have 3 sexual deviance which was associated with a ilikelihoced

"

of rac:divism Tha Hearing Committee found the tegstimony of thesel

tr

14

or nis

[
s

witnesses oo unreliabie because they credited Responden

icandar without verifving the accuracy of his sctatements, failed co




jobtain any prior treatment records, spent a limited amount of time irﬂ
Wtheir evaluation and administered a barrage of tests which were only
fminimally related to a physician initiating a sexual relationship
with a patient in the examining room. Thé witnesses’ discussion of
lRespondent's participation in a treatment Program which involved
iefining boundaries and victim empathy, and their suggestion that
the therapy was sufficient to ensure thac Respondent would not commit
{@ boundary wviclation again did not ring <true to the Hearing
ICommittee. The Hearing Committee felt cthat Respondent's conduct
levidenced an abuse of the physician-patient relationship and
displayed an encrmous lack of good judgment. As such, the CommittCee|
lwas of the unanimous opinion that any return to the practice af
T‘nedicine by Respondent would require that a chaperone be present forj
any female patient visits.
The Hearing Committee found the rest of the witnesses to be|
credible. The patients and physicians who spoke on Respondent's1
jbehalf offered evidence that Respondent is capable of providing good
fmedical care to his patients.

The First Specification of misconduct in the Statement of
Lcharges igsued by the Department is that Respondent was guilty of
jnisconduct as defined by Education Law section 6530(9) (c) because hel
“pled guilty to an act constituting a crime” under New York Statej

Law. The Department’s stacement of this specification is inaccurate

[

12




for two reasons, First, the Department cites the wrong subsection of

che Education Law. Section 63530(9) (c) relates to adjudicatory

lFroceedings, so the Department appears te have intended 6530(9) (a)
|

) + N .
fwhich relates te criminal proceedinge. Second, the Deparctment

misstates the definicion of misconduct, Section 6530(9) (a) {i)refers
Lo a licenses “having been convicted of an act constituting

.Crima” (emphasis added) . Pleading guilty or not guilty to a crime ig

Fct equivalent to having been convicted, The record here establishes

th

o

t Respondent entsred 2 plea in Crimiral Court, but the Department

H
Q.

offered nc evidence thar the Courc then =ntered a conviction., To the

contrary, <the pertion of the Criminal Court record which the

-

[ ]]

Pepartment offered into evidence indicated that Respondent would be
permitted to withdraw his Plea to a crime, bleading instead to a

fviolation if he succassfully completed one year of interim probation.

On  February 2%, 2012, the Court, in fact, permitced
Respondent to amend his plea so that his current plea is to a
viclation, which is rnot classified as a crime. Based upon this
information, the Department withdrew the First Specification of

misconduct.

-]

ne Doparcment did establish the Second Specification whic

lcharged Feaponden with commictting professional misconduct by
willfully sbusing Pztisnt A. Based upon Fatient A's3 tastimony and
IRespenden:'a admissiong, the Hearing Committee concluded that

[
L




Regspondent ctouched Patient Als breast during cthe Aapril 24, 2008
tpffice visic, that he addressed inappropriate sexual comments andl
Lquestions toward the patient during the examination and that hel
subseaquently sent sexually explicitc text meesages to her cell phone
from appreximately April 28, 2009 uncil May 11, 200%. Therefore, the
Second spacification in the Statement of Charges is sustained.

The Depareoment charged Respondent with a Third
gpecification ¢f patisnt abuse based upon his criminal court plea
which relates teo the same factuval allegations regarding Patisntc A,
The Third specification is dismissed because it is duplicative of the
jSecond Specificaticn.

The Fourch andé Fifch Specifications charge Respondent with)
engaging in conduct which evidences moral uniitness to practice the

profeesion. in a proceeding before the State Zoard for Professional

Medical Conduct, the Hearing Commitctee is asked to deacide whether a
licensee’'s conduct is suggestive c¢f, or would ternd to prove, moral
unfitness. The Committee is not expected to make an overall judgment
:regarding 3 licensee’s character. In this inscance, the Hearing
;Committee determined cthat Respondent's conduct toward Patient 2

violated the 2ublic trusc bestewed upon nim by virtue of his licensel

1
]
b=

as a phvs 2n in that he made sexual comments and touched a

[

patiant's breast is a medical examination room for no egitimace

[

m2dical purpose. Accordingly, the Fourth Specification of misconduct

.

=4




ia sustained. The Fifth Specificacion charging moral unfitness,
owever, is dismissed as it is duplicative of the Fourth
Specificacion.
The Sixth Specification charges Respondent with failing to
jraintain  a  record which accurately reflects cthe evaluation and
treatment of cthe patisnt. The Hearing Committee found that Patient A
made Respondent aware of her pricr surgery and that Respondent failed
lto include cthat significant information in her medical record.

-fccordingly, the Department established the sixth specification.

Factual Allegations

The wvote of the Hearing Commictee on the factual

'allegations cecntained in the Statement of Chaiges is as follows:

Paragraph A - A.: Sustained
jParagraph A - A.2 Sustained in part
iParagraph A - A3 Sustained
iParagraph A - A.4 Sustained
Paragraph B Sustained
Specifications
The Firsc Specification charged FRespondent with

brofessicnal misconduct for lhaving pled guilty to committing an act
lconstituring : zrime under New York State Law, in violation of MNew

York =Zducation Law  §58330(3) {c). he discussed above, the First

’Specification 15 dismissed.

15




The Second and Third Specifications charged Respondent with
iwillfully harassing, abusing or intimidating a patient =either
:thsically or verbally within the meaning of New York Education Law
§6530(31). As discuassed above, the Second Specification is sustained

and the Third Specification is dismimsed.

jo 3
10

nid

")

The Fourt ifth Specification charged Respondent withl
conduct which evidences moral unfitness to practice medicine, in
violation of New York Education Law §6530(20). As discussed above,

”che Fourth Specificaticn is sustained and the Fifth Specification is

dismissed.

The Sixth Specification charged Respondent with Zailing to

fnaintain a record for each patient which accurately reflects the
1

ievaluation and treatment of che patient, in violation of MNew York

Education Law 36530{32). As discussed above, the reccrd for Patient

A was inadeguate and the Sixth Specification is suscained.

DETERMINATION AS TO PENALTY

The Respondent acknowledges that his conduct toward Patient

B was unethiczl arnd wun rofessicnal. He urges the Committze tco
P

consider rthe concributions which he might be able to =ffer to nis
rpatients if he Is permitted to return to the pracrice of medicine,
I
:

jand he suggests thac reguiring that a chaperone b= prasenc when he

eets with Zemale watients will insurs againgt 2 repeat offense if

le




{the Committse is not sufiiciently convinced of his rehabilitacion.

. The Department recommends that Respondent's license to

|

Eractice medicine be revoked because no assurance has been Drovided
that Respondent will not reoffend if he is provided another
{opportunity to treat female patients. The Department further claimg
that the pudlic health and safety will be harmed by a loss of
confidence in the prefesasion due to Respondent'’s conducec.

The penalty for sexual misconduct should ba appropriate to

Ethe circumstancss of the individual case, consisctent with the level
N

i°f egregiocusness of the miscenduct and designed to protect the
gFublic. The Hearing Committee, pursuant to the Findings cf Fact and
Conclusions of Law ser forth above, determined that Respondent’s

jlicense cto practice medicine should be permanently lilimited to

rohibit him frem meeting with any female patient unless he is

accompanied bv a chzpsrcne. The Committee further determined cthat

m

flespondent's license to practice medicine should be suspendsed for 2
period of chree years; however, the suspension should be stayed|
provided that Respondent complies with the chaperone requirement and

jcertain terms of probation.

Pegpondent acknowledged chat he has besn uvnder psychiatric

(4]
i
o
i
"

cr depressicn and anxiety and that he has been receiving

therspy approximately three times a month (T. 254-258) . The Hearing

jeommitcze derermined chat Respondent should be placed on probation

17




for a period of two vyears and that he must be requirsd to obtain
{therapy as a condicien of his probation. Further, the Commitctee
I
idetermined that the therapy must be on a weekly in-person basis and
Drovided by a psychiatrisc, psycholegist or licensed social worker
[pProrosed by Respondsant and approved in writing by the Dirsctor of
0OPMC,

The terms of the probationary period and the chaperone

irequirement ars aset out in greater detail in Attachments A and o

panexed hereco and made part of this Determinacion and Order. This
determination was reached upon due consideration of the full spectrum
©f Dpenalties available pursuant to statute, including revocation,
;suspension ané/or probation, censure and reprimand, and the
impesicion of menerary penaltieg, The Committee decidad upon this
*penalty Lo p2rmic  Respondent to continue to practice hia chosen|

-Frofession while ensuring the safety of his patients.

ORDER

i)

&3¢d upon the Zoregoing, IT IS HEREBRY ORDERED THAT:
1. I'ne Second, Fourth and Sixth Specifications of

professional misconducs, as set forth in the Statement of Charges are

|
ISUSTAINED;

18




3. The Firsc, Third, and Fifcth cspecifications of
professicnal misconduct, 28 set forth in the Stacement of Charges are
DISMISSED;
3. Respondent's license to practice medicine in the State
of New York is hereby SUSPENDED FOR A PERIOD OF THREE YERRS; HOWEVER,

THE SUSPENSICN OF RESPONDENT’S LICENSE IS STAYED PROVIDED THAT HE

COMPLIES WITH THE LICENSE LIMITATION AND TERMS OF PROBATION imposed]
;

Ly this Determination and further delineated in Attachmenta A and %
ﬁannexed heretos;
4. Respondent’s license is PERMANENTLY LIMITED :o require|
that, in the course of practicing medicine in New York State, he
shall have CONTACT WITH A FEMALE PATIENT ONLY IN TEBE PRESENCE OF Al
{CHAPERONE and in compliance with the terms set forth in Attachment A.
5. Respondent is placed on PROBATION FOR A PERIOD OF TWO
YEARS during which period RESPONDENT SHALL REMAIN IN THERAPY and must
comply with the terms of probation annexed hersto ag Attachment B;

. This Determination and Order shall be effective upon

service. 3Service shall be either by certified mail upon Respondent

,at  Respendenrt's last known addrese and such service shall be
effective upon recsipt or seven days after mailing by certified mail,
Mwhichever is =zawlier, or by personzl service and such service shail

pe effective Lzen receipt.




|[DATED: New Tork, Waw Tork
f’\.‘hl.rcﬁ\ ?.f , 2012
. REDACTED SIGNATURE

THER GRAVES PELIMAN (CHAIR)

LINDA A. BRADY, M.D.
PRADEBP CHANDRA, M.D.
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ATTACHMENT A

Chaperone Requirements

1. Regpondent shall, in the course of bracticing medicine in New

Tork, have contact with any female patient only in the presence
of a female chaperone. The chaperone shall be 2 licensed
practical nurse, physician asaistant, registered nurse or nurse
practitcioner prcposed by the Respondent and gubject to the
written zpprovsl of the Director of the Office of Professional
Medical Conduct (“OPMC“). The chaperone shall not be a family
memper, personal Irierd, or in a professional relaticnship which
poses a conflict with the chapercne’'s responsibilicies,

Prior to the approval of any individual as a chaperone,
Respondent shall cause the proposed chaperone to executs and
submic to the Director of OPMC an acknowledgement of her
agr2ement Lo undertake all of the respensibilities of the role
of chapercne. 3aid acknowledgement shall be made upen a form
provided by and acceptable to the Director. Respondent shall
provide the chaperone with 2 copy of this Order and all ita
attacrments and shall, without fail, cause the approved
chaperons to:

&. Report quarterly to OPMC regarding her chaperoning of
Respcndent’s practice.

D. Report within 24 hours any failure of Respondent to comply
with the Order, including but not limited to any failure by
Respondent to have the chaperone pressnt when required, any
sexually suggestive or otherwisa inappropriate comments by
Respondent to a patient, and any actions of a sexual nature
by the Respondent in the presence of a patient.

¢. Confirm the chaperone’'s presence at each and every
examination and treatment of a female patient by
Fespendent, by placing the chaperone’s name, ticle and dace
in the patient record for each and every visitc, and by
maintaining a separate log, kept in her own possession,
listirg the patisnt name and date of visit for each and

vary patisnt visit chaperoned.
de copies of the log described in paragraph c, above,
© OPMC at least guarterly and also immediacely upon the
irector's request.

&)
oy
"

Q

Regpeondent shall assume and bear all costs related to
compliance with these terma.




ibe

u

Ch

. During the ctwo ear Dpropationary period, Respondent shall

. The probation periecd shall toll when Respondent is not 2ngaged

ATTACHMENT B

Terms of Probation

Respondent's conduct shall conform to moral and professional
standards of conduct and governing law. Any act of preifessional
misconduct by Respondent as defined by N.Y. Educ. Law §§ 8530 o
6531 ghall consticute a violation of probation and may subject
rfespondent to an 3ction pursuant co N.Y. ©Pub. Healch Law §
230{19) .

Respondent shall maintain active registration of his license
(except during periods of actual suspension) with the New York
State Education Department Division of Professional Licensing
Services, and shall pay all registration fees.

centinuwe in  therapy on a weekly in-person basis by a
psychiatrist, psychologist or licensed socizl worker proposed by
Respondent and approved in writing by the Director of OBMC.
a. Raspondent will authorize the therapist to submit quarterlyl
réports to che Director of OPMC certifying Respondent’ g
compliance with the treatment plan.
b. Respondent will authorize che therapist to report any
significant pattern of absences or failure to otherwise
comply with the therapist’'s treatment plan.

Respondent shall provide the Director, Office of Professional
#Medical Conduct (OPMC), Hedley Park Place, 433 River Street
Suite 1000, Troy, New York 12180-2299 with the following
infermation, in writing, and ensure that chie information is
kept current: @ full description of his employment and practice;
all profszssicnal and residential addresses and telepnone numbers
within and ocutside New York State; and all investigations,
arrests, charges, convictions or disciplinary actions by any
local, state or federal agency, institution or facilicy.
Respondent shall notify OPMC, in writing, within 30 days of any
additicns to or changes in the required information.

)

Respondent shall cocpsrate fully with and respond in a timely
manner to OFMC requests to provide written pericdic verificatio
of nis ¢ompliznce with these terms. Upon the Direcror of OPMC's

i
rzquest, Fespondent shall meet in person with cthe Director's
designee.
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1G.

. Respondent shall maintain complete and legible medical records

in active nmedical pracctice in New York State for a period of 30
ccnsecut:ve days or more. Respondent shall notify the Director
cf OPMC, in writing, if he is not currently engaged in, o7
intends to leave, active medical practice in New York State for
a consecutive 30 day period. Respondent shall chen notify the
Director again at least 12 days before returning to active
practice. Upon Respondent's return to active practice in New
York State, the probation period shall resume and Respondent
shall fulfill any wunfulfilled ©probation terms and such
addicional requirements as the Director may impose as reasonably
relate to the matters set forth in the Determination and Order
or as are necessary to protect the public health.

The Dirsctor of OPMC may review Respondent's professional
performance. This review may include but shall noet be limited
to: a review of office records, patient records, hospital
charts, and/or electronic records; and interviews with o
periodic wvisits with Respondent and stafif at practice locations
or OPMC offices.

Respondent shall adhere to federal and state guidelines and
onal standards of care with respect to infection control
8. FRespondent shall ensure education, training and
oversight of 2ll office personnel involved in medical care, with
respect to these practices. ‘ '

that accurately reflect the evaluation and treatment of patientcs
and contain &il informacion required by State rules and
regulations concerning controlled substances.

Respondent shall comply with these probationary terms, and
shall bear all associated compliance costs. Upon receiving
evidence of noncompliance with, or a violation of, these terms,
the Director of OPMC and/or the Board may initiate a violation)
of probation proceeding, and/or any other such proceeding
authorized by law, against Respondent.

[
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To:

Anna R. Lewis, Eaq.

Agsociare Counsel

New York 3State Lepartment of Health
Office of Professicnal Medical Conduct
30 Church Streec

New York, tlew York 10007

Wilfred T. Freidman, Esgq.
Attorney for Respondent

80 Eas:z 12™ screet, 40% Floor
New Yorx, Mew York 1016S

Mitchell Schuster, Esg.
Attorney for Raspondent

2 Grand Cesnctral Tower

140 East 45% Street, 19** Floor
New York, New York 100179




- APPENDIX I




NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

~

: IN THE MATTER NOTICE
, OF OF

| LEE MARCUS, M.D. HEARING
!

L i

TO: LEE MARCUS, M.D.
c/o WILFRED T. FRIEDMAN. P.C.
Attarneys and Counselors at Law
60 Easf 42™ Sireet
New York, New York 10185

PLEASE TAKE NOTICE:

A hearing will be held pursuant to the provisions of N.Y. Pub. Health Law §230
and N.Y. State Admin. Proc, Act §§301-307 and 401. The hearing will be
conducted before a committes on professional conduct of the State Board for
Professional Medical Conduct on August 19, 2011, at 10:00 a.m., at the Offices of
the New York State Department of Health, 90 Church Street, 4* Floor, New York, NY
10007, and at such other adjourned dates, times and places as the committee may
direct.

At the hearing, evidence will be received concerning the allegations set forth in
the Statement of Charges, which is attached. A stenographic record of tﬁe hearing
will be made and the witnesses at the hearing will be sworn and examined. You
shall appear in person at the hearing and may be represented by counsel who shal
be an alomey admitted to practice in New York state, You have the right to product
witnesses and evidence on your behalf, to issue or have subpoenas issued on yout
behalf in order to require the production of witnesses and documents, and you may
Cross-examine witnesses and examine evidence produced against you. A summary

of the Department of Health Hearing Rules is enclosed.



———re

YOU ARE HEREBY ADVISED THAT THE ATTACHED CHARGES WILL BE MADE
PUBLIC FIVE BUSINESS DAYS AFTER THEY ARE SERVED.
Dapariment attorney: Intial hera

The hearing will proceed whether or not you appear at the hearing. Flease
note that requests for adjournments must be made In writing and by telephone to the
New York State Department of Health, Division of Legal Affairs, Bureau of
Adjudication, Hedley Park Place, 433 River Street, Fifth Floor South, Troy, NY
12180, ATTENTION: HON., JAMES HORAN, ACTING DIRECTOR, BUREAU OF
ADJUDICATION, (henceforth “Bureau of Adjudication'), (Telephone: (518-402-
0748}, upon notice to the attorney for the Department of Health whose name
appears below, and at least five days prior to the scheduled hearing date.
Adjournment requests are not routinely granted as scheduled dates are considered
dates certain, Claims of court engagement wili require detailed Affidavits of Actual
Engagement. Claims of iliness will require medical documentation.

Pursuant 1o the provisions of N.Y. Pub. Health Law §230(10}{c). vou _shall file

a written answer to each of the charges and allegations in the Statement of Charges

not less than ten days prior to the date of the hearing. Any charge or allegation not

S0 answered shall be deemed admitted. You may wish to seek the advice of

counsel prior to filing such answer. The answer shall be flled with the Bureau of
Adjudication, at the address indicated above, and a copy shail be forwarded to the
attorney for the Department of Health whoss name appears below. Pursuant to
§301(5) of the State Administrative Procedure Act, the Department, upon reasonable
notice, will provide at no charge a qualified interpreter of the deaf to interpret the
proceedings to, and the testimony of, any deaf person, Pursuant to the terms of
N.Y. State Admin. Proc. Act §401 and 10 N.Y.C.R.R. §51.8(b), the Petitioner hereby

demands disclosure of the evidence that the Respondent intends to introduce at the

hearing, including the names of witnesses, a list of and copies of documentary

evidence and a description of physical or other evidence which cannot be

[ 1)



phatocopied.

At the conclusion of the hearing, the committee shall make findings of fact,
conclusions concerning the charges sustained or dismissed, and in the event any of
the charges are sustained, a determination of the penalty to be imposed or
appropriate action to be taken. Such determination may be reviewed. by the
Administrative Review Board for Professional Medical Conduct.

THESE PROCEEDINGS MAY RESULT IN A
DETERMINATION THAT YOUR LICENSE TO PRACTICE
MEDICINE IN NEW YORK STATE BE REVOKED OR
SUSPENDED, AND/OR THAT YOU BE FINED OR
SUBJECT TO OTHER SANCTIONS SET OUT IN NEW
YORK PUBLIC HEALTH LAW §§230-a. YOU ARE URGED
TOOBTAIN AN ATTORNEY TO REPRESENT YOU IN THIS
MATTER.

DATED: New York, New York
June 1’1,,201 1

REDACTED SLGNATURL

7

Aoy Nemerson

Deputy Counsel )

Bureau of Professional
Medical Conduct

Inquiries should be directed to: Anna A. Lewis
Assoclate Counsel .
Bureau of Professiopal Medical Conduct
90 Church Street, 4™ Floor
New York, NY 10007
(212) 417-4369




NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER ! STATEMENT
OF I OF
LEE MARCUS, M.D. | CHARGES
J

Lee Marcus, M.D., the Respondent, was authorized to practice medicing in
New York State an or about March 4, 1992, by the issuance of license number
188488 by the New York State Education Department.

FACTUAL ALL EGATIONS

Patient A came under the care and treatment of Respondent, a cardiologist,

from on or about April 1, 2009 through on or about April 24, 2009, at his
office (the identity of the patient is contained In the attached appendix).
During this period of time, Respondent:

1.

@

Under the guise of performing a tegiimate medicay examination, on or
about April 1, 2009 and on or about April 24, 2009, Respondent asked
sexually inappropriate questions and made sexual comments to
Patient A for no legitimate medical purpose. ‘

Under the guise of performing a legitimate medical examination, on or
about April 24, 2008, Respondent inappropriately touched Patient A’s
breasts and nipples, and hugged and kissed her for no legitimate
medical purpose.

On or about April 24, 2008, Respondent failed to maintain a record
that accurately reflected the physical examination of Patient A,

From on or about April 26, 2009 through on or about May 11, 2008,
rRespondent sent inappropriate and sexually explicit text messages to




Patient A for no legitimate medlcal purpose,
B. b Ohor. about November 15, 2010, In the Town of Poughkeepsla Court,
Dutchess County, State of New York, Hespondent pled’ gullty to Sexual
Abuss in the Third Degra€ in.zlolalion of Séction 130.55 of the New Yark

géﬁ;\ggf* State Penal Law, a class 8 mlsdemeahor, based on Respondent admitting to

;hiLLR:IG:;;H Inappropnately louchlng Pallent A's breasts and’ ntpples without her consent

MLTLCATION  on April 24, 2009. -

WITHDRAWN BY o,
DEPARTMENT S0
3/8/2012 UPON

WITHDRAWAL .
OF PLEA AND CiFt Tl

REDUCTION OF
PENAL LAW -3

CHARGES R FIRST SPECIFICATION il

NQ CRIMINAL
CONVICTION ' CRIM Vv I

EXISTS Respondent Is charged.with commitiing professional misconduct as defined

RN

orury  N.Y. Educ. Law § 6530(9)c by havifig pled guilty to committing an act
PUNE 2stituting a crime under NewYork state law as alteged in the facts of the
following: |

5,____.,.1.: " Paragraph B. s ~%ig

SECOND THROUGH THIRD SPECIFICATIONS
PATIENT ABUSE
Respondent is charged with committing professional misconduct as defined
In N.Y. Educ. Law § 6530(31) by willfully harassing, abusing, or intimidating a
patient either physically or verbally, as alleged in the facts of:
2. Paragraph A, A.1, A.2 and A.4.
3. Paragraph B.




FOURTH THROUGH FIFTH SPECIFICATIONS
MORAL UNFITNESS

Respondent is charged with committing professional misconduct as defined
In N.Y. Educ. Law § 6530(20) by engaging In conduct in the practice of the
profession of medicine that evidences moral unfitness to practice as alleged in the
facts of the following:

4, Paragraph A, A.1, A.2 and A 4.

5" Paragraph B.

SIXTH SPECIFICATION
FAILURE TO MAINTAIN RECORDS

Respondent is charged with committing professional misconduct as defined

In N.Y. Educ. Law § 6530 (32) by failing to maintain a record for each patient which
accurately reflects the care and treatment of the patient, as alleged in the facts of:
8. Paragraph A and A.3.

DATE; June 22, 2011
New York, New York

REDACTED S1GNATURE
Hoy Nemerson

Deputy Counsel _
Bureau of Professlonal Medical Conduct






