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.“STATE OF NEW YORK
I DEPARTMENT OF HEALTH

Richard F. Daines, M.D.
Commissioner

December 7, 2007

_ CERTIFIED MAIL - RETURN RECEIPT REQUESTED

James R. Caputo, M.D. Michael Paul Ringwood, Esq.
» Smith, Sovik, Kendrick & Sugnet, P.C.
Redacted Address _ 250 South Clinton Street — Suite 600

Syracuse, New York 13202-1252
Timothy J. Mahar, Esq. ~
NYS Department of Health
ESP-Corning Tower-Room 2512
Albany, New York 12237

RE: In the Matter of James R. Caputo, M.D.
Dear Pértie.é:

Enclosed please find the Determination and Order (No. 07-271) of the Hearing
Committee in the above referenced matter. This Determination and Order shall be deemed
effective upon the receipt or seven (7) days after mailing by certified mail as per the provisions of
§230, subdivision 10, paragraph (h) of the New York State Public Health Law.

: As prescribed by the New York State Public Health Law §230, subdivision 10, paragraph
(i), (McKinney Supp. 2007) and §230-c subdivisions 1 through 5, (McKinney Supp. 2007), "the -
determination of a committee on professional medical conduct may be reviewed by the
Administrative Review Board for professional medical conduct.” Either the Respondent or the
Department may seek a review of a committee determination.

All'notices of review must be served, by certified mail, upon the Administrative Review
Board and the adverse party within fourteen (1 4) days of service and receipt of the enclosed
Determination and Order.



The notice of review served on the Administrative Review Board should be forwarded to:

James F. Horan, Esq., Administrative Law Judge
New York State Department of Health

Bureau of Adjudication :

Hedley Park Place

433 River Street, Fifth Floor -

Troy, New York 12180

The parties shall have 30 days from the notice of appeal in which to file their briefs to the
Administrative Review Board. Six copies of all papers must also be sent to the attention of Mr.
Horan at the above address and one copy to the other party. The stipulated record in tlus matter
shall consist of the official hearing transcnpt(s) and all documents in evidence.

Parties will be notified by mail of the Administrative Review Board's Determination and

Order.
Sincerely,
Redacted Signature
James F. Horan, Acting Director
u of Adjudication -
JFH:cah

Enclosure
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A Notice of Hearing and Statement of Charges, both dated.May 10,
2007, were served upon the Respondent, nges R. Caputo, M.D. ~CﬁARLEs
5. VACANTI, M.D., Chairperson, RAJAN K. SRISKANDARAJAH, M.D. and J
IKRYM, duly designated members of the State Board for Professional
redical- Conduct, served as the Hearing Comrﬁittee in this matter]
Hpursuant to Section 230(10) (e) of the Public Health Law. WILLIAM J.
LYNCH, ADMINISTRATIVE LAW JUDGE, served as the Administrative
fotficer.

The Department of Health (“the Department”) appeared by THON

HCONWAY, General Counsel, by TIMOTHY J. MAHAR, ESQ., of Counsel. Th

espondent appeared by SMITH, SOVIK, KENDRICK & SUGNET, P.C., MICHAEL
AUL RINGWOOD, ESQ., of Counsel. Evidence was received and witn]hsses‘
sworn and heard, and transcripts of these proceedings were made.

After consideration of the entire record, the Hearing Committee

issues this Determination and Oxrder.




PROCEDURAL HISTORY

HDate of Service: May 11, 2007
Answer Filed: | June 8, 2007
Pre-Hearing Conference: June 14, 2007

earing Dates: June 22, 2007
TI ' July 27, 2007

August 17, 2007
August 20, 2007
August 21, 2007
August 27, 2007
August 28, 2007

HWitnesses for Petitioner: o Robert C. Tatelbaum, M.D.
David Brittain, M.D.s%
Patient F’s spouse *

“Witnesses for Respondent: James R. Caputo, M.D.
' Frances Campbell, R.N.

Teresa Monnett, R.N.

Ronald Stahl, M.D. . :
James Steven Burkhart, M.D.*
Patient A *

Patient B *

Patient C *

STATEMENT OF CASE
The State Board for Professional Misconduct is a duly authorized
Fuofessional disciplinary agency of the State of New Yofk (§230 et

hggg of the Public Health Law of the State of New York [hereinaften

“pP.H.L."]).

+ Transcribed testimony of these witnesses was entered into evidence,
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This case was brought by the New York State Department of Health,

loffice of Professional Medical Conduct (hereinafter “Petitioner” or]

“Department”) pursuant to §230 of the P.H.L. James R. Caputo, M.D.

(“Respondent”) is charged with twenty specifications of professional

Tniscond_uct, as defined in §6350 of the Education Law of the Stéte of

INew York (“Education Law”). The charges relate to Responﬁent‘sﬂ

Inedical care of six patients. The charges include allegations of|

Wgross negligence, gross incompetence, negligence on more than one
Loccasion, incompetence on more than one occasion, and failure to
jnaintain records. A copy of the Notice of Hearing and Statement of

Icharges is attached to this Determination and Order as Appendix I.

FINDINGS OF FACT

The following Findings of Fact were made after a review of the
lentire record in this matter. Unless otherwise noted, all fimﬂingsﬂ

and conclusiong set forth below are the unanimous determinations of

T:he Hearing Committee. Conflicting evidence, if any, was considered
and rejected in favor of the cited evidence. Numbers belaw in

jparentheses refer to exhibits (denoted by the prefix “Ex."{) or

transcript page numbers (“T.”). These citations refer to evi#enc%
found persuasive by the Hearing Committee in arriving at a partig¢ular]

finding. Having heard testimony and considered documentary «evidience’




Fpresented by the Petitioner and Respondent, respectively, the Hearing

lcommittee hereby makes the following findings of fact:

1. James R. Caputo, the Respondent, was authorized to practice

lhedicine in New York State on March 11, 1997, by the issuance of

license number 206065 by the New York State Education Department (EX.

2) .

Patient A - 2001 delivery

2. On February 28, 2001, Patient A had her first prenatal v151t

lwith Respondent for her first pregnancy (Ex. 4, p. 3; T. 73).
3. Starting on September 7, 2001, Patient A had . painful

lcontractions (Ex. 4, p. 5; T. 175-76). These were Braxton Hickaﬁ

Fontractions or false labor pains which were not causing her cervix

jto dilate (T. 76).

4. On September 12, 2001, Patient A was diagnosed with|

lcellulitis in her right leg with a question of a deep vein thrombosi
(Ex. 4, p. 5; T. 76). Patient A was admitted to Crouse Hospital an |

Twas treated with IV antibiotics (Ex. 5, p. 2; T. 77). The cellulitis

Lcondition improved during the‘hospitalization (T. 77).

5. On September 14, 2001, Patient A’s cervix was noted to be 1

Hcm dilated, 50% effaced with the fetal vertex at. -2 station. This

Hcerv:Lcal status change may have indicated the beginning of the l#tent

fhase of labor (Ex. 5, p. 78; T. 79-80).

4




6. On September 15, 2001, Patient A’s cervix was 1 to 2 cm

ﬁdilated, 50% effaced at -3 station with a bulging bag of waters (Ex.
5, p. 82; T. 80). |

7. On September 15, 2001, Respondent artificially ruptured
Patient A’s membranes. The risks to Patient A’s fetus of artifi{:ially
rupt:uring her membranes included umbilical cord. prolapse (T. 8i—83) .
wAt -3 station the fetal head had not yet engaged in the maternal
Hpelvis (T. 82).

8. Given the gestatioqal age of Patient A'’s pregnancy at 37 and
2/7‘ weeks, her resolving cellulitis and her cervical status, the
ﬁstandard of care for managing Patiént A on September 15, 2001 was to
Hwait to see if she went into spontaneous labor so that the cervix
Hcould continue to dilate (T. 81-82). Respondent deviated from

accepted standards of medical care when he ruptured Patient A's‘

#’nembranes (T. 88).
9. At the time Respondent ruptured Patient A’s membranes, there
Hwere no medical indications for Respondent to do so (T. 87-88) .
Further, there was a risk of dysfunctional labor given a primagravid

Awith a relatively unfavorable cervix (T. 89). Labor may notf be

Hstimulated by membrane rupture in these circumstances (T. 89).
10. Respondent artificially ruptured Patient A’s membranes at

3:15 p.m. (Ex. 5, p. 145; T. 90). At 5:30 p.m., Patient A was given|




Pitocin due to Patient A’‘s dysfunctional labor (Ex. 5, p. 145).

Pysfunctional labor occurs when contractions are ineffective in

T:ausing the cervix to dilate (T. 91). Pitocin correctg the

Tiysfunctional contractions directing them from the top of the uterus

Htowards the cervix (T. 92).

11. The fetal heart tracing of Patient A’s fetus was acceptable
Lat 1:00 a.m. on September 16, 2001 (T. 93-96); however, the trac1ng

indicated a significant deceleration of the fetal heart rate to 60

prm during the period between 1:00 a.m. and 1:06 a.m., (Ex. 6, p.

297) .
12. After this deceleration, an internal scalp electrode waa‘
leaced on the baby’s head providing an EKG of the baby’s heart rate,
and a maternal intrauterine pressure catheter was ;i.nserted into theﬁ
.T‘lterus to measure the contrgctions (T. 97-98; Ex. 6, p. 298) .

13. Patient A's fetus experienced recurrent variabl%

Hdecelerations from 1:48 to 2:07 a.m. (Ex. 6, pp. 302-305; T. 107-

were abrupt in onset and abrupt in

108) . These decelerations
recovery, Suggesting recurrent umbilical cord compression with each
Hcontraction (T. 108). Between the decelerations, the fetal heart

rate showed variability, indicating that the fetus was recei;‘vingw

#appropriate oxygen (T. 107). The variability seen following{ the)




recovery from the deceleration suggested that the fetus was not

1significantly hypoxic (T. 108-109).
14. At approximately 1:00 a.m. on September 16, 2001, Patient
.P's fetus was in the occiput posterior pOS‘iti(an (T. 110; Ex. 5, p.
84). Occiput posterior is an unfavorable position for the fetf.us to
Hdeliver and often makes the second stage longer. Often the fetus will

rotate sponﬁaneously as it descends (T. 111).

15. At 1:06 a.m., Pafient A’'s cervix was 5 to 6 cm dilated,
100% effaced and the fetus was at 0 station (T. 111-112). Patient Aﬂ
Lwas given oxygen and placed on her left side (Ex. '5, p. 84). Both
fJactions would potentially increase the oxizgen to the fetus (T. 112).

?&espondent documented at the time that he anticipated a normal

hspontaneous vaginal delivery (Ex. 5, p. 84; T. 112). A spontaneous

vaginal delivery is a non-instrumented delivery (T. 113).

16. Patient A became fully dilated at 2:15 a.m., and Respondent|

Hdelivered a stillborn infant by forceps at 2:39 a.m.

17. The majority of primagravida patients who start with the
fetus in the occiput postefibr' position spontaneously rotate and
Hspontaneously deliver without the use of forceps (T. 131). Further,
if thesg patients require delivery by forceps, there is a lower ri‘sk

if they are allowed to push so that the fetus descends to- a lower

gstation (T. 132-133).




18. The indicated management of Patient A from a maternal

1standpoint given accepted standards of care would have been to

instruct her to push, once she was fully dilated, to see if the fetus

Lwould descend and/or spontaneously rotate (T. 121-122).

19. There were no fetal indications for a forceps rotation an
&ielivery (T. 122). Given the variable decelerations, ‘the fetus

ﬁneeded to be observed closely as there was probably some cord

Fonnpression during contractions (T. 122). The wvariability between

the contractions suggested  that - the fetus - was recovering

Eppropriately (T. 122-123). If over time the condition of Patient
JA‘'s fetus worsened, the obstetrician would not wait for Patient A to

Lde‘liver spontaneously (T. 124). The decision would be to perform

fither a forceps delivery, vacuum delivery or a cesarean section (T.

124). However, indications for those procedures did not exist at the

time Respondent applied the forceps in this case (T. 124).

20. It is only at the time of full cervical dilation that
Fatient is able to push (T. 126). This is commonly referred to as
[the second stage of labor ‘(T.126). In this instance, Respondent
Happlied the forceps at 2:15 a.m., the same time Patient A became
fully dilatedA (T. 126).

21. The infant was deliVered approximately five minutes after

che arrival of the neonatology staff (Ex. 5, p. 97). The infant was




limp, pale, dusky, with no movement and no cry. Respondent place
the infant on Patient A’s abdomen for one and a half to two minutes
(Ex. 5, p. 97-99; T. 140-141). The infant was vigorously stimulated
iby Respondent who was milking the umbilical cord back towafds the
infant prior to alldwing the father to cut the cord (T. 141). The

resuscitative team received the infant at approximately one and a4

half minutes of age (Ex. 5, p. 99; T. 141).

22. The standard of care where an infant is 1limp, flaccid andﬁ
[non-responsive is to cut the umbilical cord as quickly as possible
jand transfer the infant to the pediatrician or ,neonatOio_gisf: asL
Hq'uickl_y as possible so resuscitative efforts can begin immediately]
(.T. 141-142).

23. Respondent stated in the discharge summary that tﬁ‘e’ nuchal]
'cord was unable to be reduced at the perineum but was. slipped over

the fetal body during the course of delivery and clamped thereafter

(Ex. 5, p. 4; T. 142). Respondent also documented that the cord
around the infant’s neck was “so tight that I couldn’t even get my]

finger between it and the neck once the head was delivered” (Ex. 24,

8; T. 143). If the cord was truly tight and was constricting
Elood vessels, clamping and cutting the cord at the perineum prior to

ch’e delivery of the baby’s shoulders was indicated (T. 144) .




24. Once it was determined that the baby’s condition reﬁuireq

immediate resuscitation, it was not appropriate for anyone but the

[Respondent to cut the cord so that the baby could be transferred

immediately to the pediatrician (T. 146). No time should be wasted

in circumstances where the baby needs oxygen, suctioning and

resuscitation (T. 146). It was a deviation from the standard of care

for Respondent to fail to clamp and cut the cord upon'deiivery of the

infant’s head (T. 146-147).

Patient A - 2003 Delivery

25. Patient A received prenatal care from Respondent in 2003.

26. Respondent and Patient A agreed that due to the fetal death

lof her baby in 2001, Patient A would be delivered by cesarean section

after 38 weeks gestation on December 15, 2003 (T. 387-388; Ex. B8, p.

BY

27. The thirty-ninth week of gestation is significant because.

it is assumed that the fetal lungs will be mature and therefore the
risk of the baby experiencing respiratory difficulties fellOWind
Kdelivery will be much lower (T. 388-389).

28. Respondent performed a non-stress test on Patient A on

Fecember 4, 2003 (Ex. 8, p. 217; T. 392).

29. A non-stress test is a fetal monitoring test which traces

ﬂthe fetal heart rate and contractions. The objective is_te idehtify“
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accelerations of the fetal heart rate in relationship to movement of

lthe baby which suggests that the fetus is not undergoing intrauterine

st ress and becoming hypoxic (T. 389).

30. A reactive non-stress test is a positive finding suggesting|

rthe fetus is not hypoxic. Reactivity is determined by an increase in
the fetal heart rate of at least 15 beats per minute over the

lbaseline within a 20 minute period on two occasions associated with

fetal movement (T. 390).

31. Patient A had five reactive non-stress tests prior to the)

. ltest performed on December 4, 2003 (T. 390; Ex. 8, p. 220-242) .
32. There was no medical indication for a non-stress test onl

iDecember 4, 2003, and it is likely that it was ordered to reassure

Patient A as to her fetus'’s condition (T. 392). The non-stress test

fperformed demonstrated average variability, with a random

rdecelerationv with accelerations to suggest that the test was reactive
(T. 394). There was a deceleration which could be construed as aj
ariable deceleration. The tracing itself is not good because there

fare breaks in the strip, possibly due to Patient A moving. It isg

fporeferred that the strip be continuous (T. 392-393). These findings,

|particu1arly the deceleration, suggested that Patient A required

additional testing to determine fetal status (T. 394).
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PBos) .

jthe standard of care would require either further monitoring in the

33. Given Patient A’s loss in 2001, any suggestion of a health

risk to her fetus would obviously raise her anxiety level. To assure

Patient A of the fetus’ condition, accepted standards of care would

require further assessment of the fetus by further monitoring of the

fetal heart rate in the hospital or by a biophysical profile (T. 394-

34. The biophysical profile provides more data points than

Lnon—stress test as to fetal well-being, including amniotic ;fluid

volume, breathing, tone and motion (T. 395). From this information

fetal Qell-being can be assessed.

35. If Respondent suspected a late component to a deceleration,

fhospital or a biophysical profile (T. 397). The non-stress test is J

hscreening test and is not sufficiently accurate by itself to make a

fnanagement decision (T. 397-398).

36. Respondent performed an abdominal ultrasound following the|

inon-stress test but did not obtain the data points of a biophysical

rofile . necessary to makg a management decision (T. 399-400) .
issing on the ultrasound report were the amniotic fluid._volume,
fetal breathing, fetal tone and the fetal motion. If Respoﬁdent
[determined that the amniotic fluid level was satisfactory, it would

%uggest that the likelihood of the fetus being hypoxic Waé not veryl
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lgreat (T. 400). There is no documentation of the amniotic fluid

level in the medical record (T. 400).

37. . Patient A was sent from Respondent’s office to the haspital

for delivery. During five hours of monitoring, there were some

lcontractions noted on the fetal monitoring strip. There were no

ldecelerations with the contractions, and the recorded fetal heart

rate over five hours was reactive and reassuring (T. 401-402). It
lwas a deviation from accepted standards of care for Respondent to
Kdeliver Patient A’s baby without performing a biophysical profile or
fother monitoring (T. 405).

38. Respondent delivered Patient. A by cesarean section on
IDecember 4, 2003 at 37 and 2/7 weeks (Ex. 9, p. 86; T. 402-403). The
risk to the baby in delivéring ét that age would be that the fetal

lungs may not be as mature as at an older gestational age with thel

lrisk of the baby suffering respiratory distress necessitatin

resuscitation (T. 403). Obstetricians cannot assume that at 37 an

2/7 weeks that the baby would not have respiratory distress followin

_ﬁdelivery (T. 403).

39. For an elective delivéry,prior to 39 weeks, the standard of

Hcare would be to determine fetal 1lung maturity by obtaining al
pecimen of amniotic fluid to analyze for substances which ~woulc

e |

Tietermine fetal lung maturity (T. 404). There was no amniotic flui
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flobtained to determine fetal lung nmturity by Respondent (T.'404).
[Respondent’s delivery of Patient A on December 4, 2003 by cesgarean
Wsection without determining fetal lung maturity was a deviation from
accepted standards of care (T. 405).
40. The abdominal ultrasound noted a grade IIT placenta (T.
-409). A grade III placenta at 37 and 2/7 weeks would indicate al
jnature placenta and would be a variation of nprmal (T. 409).
iHowever, to determine whether the placenta was hypermature would)

require a pathological evaluation (T. 409).
41. Patient A’s baby had Apgar scores of 7 and 9 at oné an#

five minutes of life (Ex. 9a, p. 4; T. 409). These are acceptable

iscores.

42. Physical examination showed that the baby had retractions,
intermittent grunting and tachypnea (Ex. 9a, p. 4). This would
indicate difficulty with oxygen intake because thé‘ lungs were
Isomewhat congésted (T. 409-410). The baby was given oxygen fo; onﬁ
Hday and closer‘observation (T. 410). |

Patient B

43. Patient B was first seen by Respondent for prenatal care on
TJanuary 30, 2003. This was her first pregnancy, and she hhd al

.ihistory of deep vein thrombosis (Ex. 11, p. 9; T. 473).
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44. On September 10, 2003, Patient B was at 40 and 1/7]weeks
[gestation, and Réspondent ﬁoted that she was in early labor (Ex. 11,
[p- 10). Respondent sent her t§ the hos‘pital‘for artificial rupture
fof her membranes (T. 474).
45. At 2:44 a.m. on September 11, 2003, Patient B was 10 cm
ldilated, 100% effaced and at 0 station (Ex. 12, p. 80; T. 475). At
3:34 a.m., Respohdent instructed Patient B to start pushing (Ex. 11,
P. 8l; T. 475). |
46. At 7:00 a.m. on September 11, 2003, Patient B was 10 cm
Kdilated, 100% effaced énd at +1 station. Respondent was made aware

fof these findings (Ex. 11, p. 104).

47. A note at 7:10 a.m. in the 1labor record indicates that
Patient B was sitting up in bed and that Respondent was in to do aﬁ
forceps attempt (Ex. 11, p. 82, 83; T. 478-479). |

48. The delivery note written by the chief resident documente
chat Patient B had pushed for three hours ‘and t;hat the fetal head wa
in a transverse presentation or was asynclitic (Ex. 11, p. 101; T.

480) .

49. The findings of transverse presentation and asyncliticism

|

Lwduld suggest that patient B’s pushing efforts were reasonably goo
in order for the bones to change their configuration (T. 481). As

Patient B was attempting to push the fetus down, the fetusi wa
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running into the pelvic bone and could not completely rotate (T.
481) . The pressure of the head pushing against the pelvic bone

1caused ‘the anatomical change in the fetal head. The transverse

resentation and asyncliticism would raise concern of the
compatibility of the pelvis with either the size or the position of

the baby (T. 482). 1If Patient B had been satisfactorily pushing for]

a long period of time and had not made significant progress but ha
lanatomical chénges to the fetal head} ‘the cqndition' known a
%ephalopelvic disproportion would be considered (T. 482).

50. Respondent intended to use forceps to rotate the fetal'hea%
Hand then deliver Vthe fetus, but he could not defermine with

sufficient certainty the anatomical 1andmarks of the fetal head in

Horder to safely apply'the forceps (T. 1244—1247). Respondent.electei

Hto use the vacuum extractor to bring the fetal head down to
Fosition where he could determine the landmarks and apply Keillan

forceps to rotate the baby and then Luikart-Simpson forceps to

eliver the baby (T. 1247-1248). It was a deviation from accepte
standards of care ‘for Respondent to use the wvacuum extractor when h
Fould not determine the anatomical landmarks on the fetél head  (T.
486-487, Ex. 29, p. 5).

jpatient C
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51. Patient C started prenatal care with Respondent on Ma#‘ch 5,

2003. She had had a prior cesarean section for a breech presentation

in 2000, delivering a 9 lbs, 7 oz baby (Ex. 13, p. 7; T. 552). The

Lestimated date of confinement for the current pregnancy was August
24, 2003. The patient desired a vaginal birth (Ex. 13, p. 7; T...
552). A vaginal birth after cesarean section (VBAC) poses the risk
fof uterine rupf:ure in the area of the previous lcesarean section scar
Tonce the patient goes into 1labor (T. 552-553). Patient C was a#
fandidate for VBAC delivery given that her prior scar Was low in the
juterus and transverse (T. 552-553).

52. On August 20, 2003, the gestational age of Patient C"SL

Hpregnancy was 39 and 3/7 weeks. The progress of the labor had been
hnormal to that point (Ex. 13, p. 7; T. 554).

53. At the August 20, 2003 office wvisit, it was noted, amongﬁ

fother things, that Patient C had a five pound weight gain from her

‘previous visit, and some irregular contractions (Ex. 13, p. 7). Her

Fewix was 2 to 3 cm dilated, 90% effaced, and the fetus was at -3
Astation (Ex. 13, p. 7; T. 554). Given these clinical findings, the‘
Lstandard of care would be expectant management, as there was a strong*

likelihood she would go into more spontaneous labor within the next

7week (T. 555).
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54. Respondent admitted Patient C to the hospital the following

Tmrning on August 21, 2003 (Ex. 14, p. 49; T. 555-556). Patient C

as 1 cm dilated, 90% effaced, at -3 station, and she was not

ontracting (Ex. 14, p. 49; T. 556).
55. Respondent artificially ruptured Patient C’s nembrapes at

8:38 a.m. without medical 1nd1catlon (T. 556).
56. The risks to Patient C and/or her fetus of rthuring
Henbranes at -3 station include umbilical cord prolapse due to the
Hhigh positionvof the head (T. 557).
57. Further, rupturing membranes with the cervix at 1 cm

Filated when Patient C was not having contractions, created the risk

%hat the labor would be prolonged as the cervix was only borderline

favorable (T. 557). 1In prolonging the time until delivery, there i%

%n.increased risk of infection to the patient (T. 557).
58. A reasonably prudent physician would not have rupturej

Patient C’s membranes at that time (T. 558).

59. At 12:20 p.m. on August 21, 2003, an epidural was started
for Patient C to provide pain relief (Ex. 14, p. 32; T. 560) . At
2:25 p.m., Patient C requested that her epidural be topped off  (Ex.

14, p. 36; T. 560).

60. A top off would suggest that the effectlveness of | the

Lepldural was diminishing; Anesthesia was called to prov1de more
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ﬁmedication in order to make the epidural more effective in pain

relief (T. 560-561).

61. At 2:35 p.m., a resident’s note indicated that the cervix

7was anterior 1lip, 100% effaced, 0 station, and that the epidural

ould be topped off (Ex. 14, p. 52; T. 561-562). A normal

spontaneous vaginal delivery was anticipated (Ex. 14, p. 52; T. 562).
t 3:09 p}m., Patient C was 10 cm dilated, 100% effaced at +1 station
(Ex. 14, p. 37; T. 561).

62. At 4:00 p.m., Respondent’s progress néte indicated that
Patient C had been pushing for more than 30 minutes with descent of|

che fetal head (Ex. 14, p. 52; T. 562). The fetal head was left

Hocciput posterior (Ex. 14, p. 52). Respondent described Patient C a

in agony and begging for relief (Ex. 14, p. 52). He noted that%as a

rimip pelvis, Patient C had little chance for spontaneous rotation.

espondent offered Patient C the options of continuing to push,
repeat cesarean section, or forceps rotation and delivery. Accordin

to the Respondent’s note, Patient C selected a forceps rotation an

ﬁdelivery (Ex. 14, p. 52, T. 562-563).

63. Patient C’s pushing efforts were effective in causing som%

Hprbgress in terms of the fetal head moving down into the pelvis (T.

H563). .
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64. Patient C testified that if she elected to continue to
qush, she would not receiQe any more epidural during the timé that
Lshe was pushing (Ex. 28, pp. 546-548). The accepted standard of care)
Hwould have been for Respondent to give Patient C more epidural and
lallow her to push (T. 565-569). The only limitation with respect to
the epidural is that the epidural not be too high so that there would|
e limitations on Patient C’s ability to push (T. 565-566).
65. The majority of primagravida patients ére able to rotat%
the fetus spontaneously with adequate pushing (T. 566-577).

66. There were no fetal indications for forceps delivery (T.

1567) .
67. Keilland forceps were applied to rotate the fetus to an

focciput anterior position (Ex. 14, p. 53; T. 567-568). Luikart-

_ISimpson forceps were then applied, and the delivery was accomplishe

(T. 568). Bilateral sulcus tears to the vaginal walls were sustaine

lduring the forceps delivery (Ex. 14, p. 53; T. 568). The bilateral

Fulcus tears to the vaginal walls were caused by the'forceps (T.

569) . Whén fofceps are applied to the fetal head they occupy morﬁ

space in the vagina than would a vacuum which is placed on top of the

fetal head (T. 569). The forceps distend the vaginal walls aé thﬂ

fetal head is brought down, and there is a tendency for tissue %o be

injured in this process (T. 569). : ‘ §
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68. On Patient C’'s six-week check-up following delivery,

Lgranulation tissue was noted on the right and left vaginal walls (Ex.
13, p. 33; T. 570). Granulation tissue indicate that the sulcus
tears had not completely healed (T. 570-571). On December 22, 2003,
lgranulation tissue was stiil noted in the vagina, and Patient C
Tcontinued to comp'lain of some discomfort with sexual intercourse due
to the granulation tissue (T. 571).
Patient D

69. On October 21, 2005 Patient D was seen at Promptcare in
Hsyracuse, New York after a positive home pregnancy test (Ex. 15, p

75; T. 622). Patient D gave a history of the last menstrual perio

in the beginning of June (Ex. 15, p. 75; T. 622-623). Patient D waﬂ

Hnoted to have a history of irregular periods.

~ 70. The concept "“last normal menstrual period” in relation to
“last menstrual period” can be significant regarding the dating of a

L}uregnancy (T. 623). Patients may confuse bleeding for a menstrual

eriod, and by indicating a last normal menstrual period, it suggests|

leeding which Patient D considered normal menstrual bleeding (T.

H623)§

71. With irregular bleeding, it may be difficult to date the,,
regnancy by an episode of bleeding which is not a normal menstrual

hperiod (T. 623).
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72. Promptcare estimated the gestational age of PatierJt D's
fe‘tus‘as .19 and one half weeks at the time of her October 21, 2005
visit (Ex. 15, p. 76; T. 624). |

73. Patient D was seen in Respondent’s office on October 31,
2005 at which time a history was taken by staff that included a last
enstrual period that was recorded as: “8/end/05?” (Ex. 15, p. 33; T.
624) . Thisv' would' indicate that whoever took the history waF not
[certain that this represented the patient’s last menstrual period (T.
H624). It is very difficult to date a pregnancy based on a last
jrenstrual period if the patient does not remember exactly when the
?nenstrual period occurred (T. 625).

74. The office note documents an intention to get a human

Hchorionic gonadotropin (HCG) level. The level of HCG in the

Lpatient's blood rises as the pregnancy progresses and develops

(T. 626).

. 75. The office note refers to obtaining Patient D’'s

rogesterone level (Ex. 15, p. 33; T. 626). Progesterone is
ormone initially produced by the ovary causing changes in the uterus

Hwhich permits it to support an early pregnancy (T. 626). Patien% D's

Hprogesterone level obtained on October 31, 2005 was 150.25 (Ex.‘ 15,
hp. 53). In the reference range provided on the 1lab repor+, ¥

iprogesterone level of 150 in a pregnant female corresponds to a l:Jhird+
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trimester pregnancy (Ex. 15, p. 54; T. 628). The HCG value of 4496.7

[when taken with the progesterone level is consistent with a second or
third trimester pregnancy (T. 629).
76. The HCG and progesterone values were repeated on a blood
1draw of November 4, 2005 (Ex. 15, p. 54). | The repeat progesterone
value was 156.15 and the HCG value was 4265.5. These numbers do not
represént a significant change in e.ither the progestefone or the HCG
values and would be consistent with a third trimester pregnancy (T.
l630).

77. Respondent’s note of November 4," 2005 stated, among other
things, .that Patient D héd a drop in the HCG level, and that he
1diagnosed Patient D as having an eight to nine week pregnancy by last
Hmenstfual period, consistent with a non-viable, intrauterine

regnancy, given the drop in the HCG level (Ex. 15, p. 33).

78. Respondent’s progress note further indicates the need for

Lsonogram. A sonogram would be valuable in attemptihg to date th
hpre_gnancy (T. 632). The sonogram would also be valuable in th
interpretation of the HCG level with the serum progesterone level (T.

H632) .

79. Respondent’s diagnosis of an eight to nine week, non-viable

Hpregnancy was based on a gquestioned menstrual period history (T.

633) . The menstrual period history is non-specific and unclear,i and|
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therefore could not be used to establish the age of the pregnancy (T.

633) .

80. Further, the HCG level cannot be interpreted alone and must

e considered in conjunction with the serum progesterone level which
laced the pregnancy in the third trimester (T. 633-634).

8l. A sonogram was performed on Noyember 7, 2005 using a vaginal
.!probe (Ex. 15, p. 43). An abdominal ultrasound uses an abdominal
7transducer which is placed across the patient’s abdomen and which
views the uterus through the abdomen (T. 634). A transvaginal
Lultrasound utilizes a vaginal probe which is placed. into the
atient’s wvagina and has the advantage of getting closer to ‘the
terus and other pelvic structures (T. 634-635).

82. A transvaginal ultrasound was obtained of Patient D, and

. Jthe only measurement reported was cervical length (Ex. 15, p. 43).

owever, in a first trimester pregnancy, the transvaginal ultrasoun
Hshould- be able to image the uterus and its contents, the cervix and
che ovaries (T. 635-636). The transvaginal ultrasound should permit|

the measurement of the length and width of the uterus in centimeters+

8 well as visualizing the cavity and the structures in the uterine

avity consistent with pregnancy or the absence of such structures
H(T. 636). This would provide an indication as to the age of the

Hpregnancy (T.636). It is considered a more accurate means Of]
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Hdeterinining the gestational age than the last menstrual period (T.
H636) . Ev‘eri. in an obese patient, the transvaginal ultrasound should‘
Hbe capable of visualizihg the uterine cavity if the uterus is in the
?eivis (T. 637).
83. Given the absence of utérine measurement in the sonogram

Jreport, a reasonably prudent obstetrician would consider the exam

incomplete and would not use it to make management decisions
regarding the patient (T. 637-638). More information about the
Hpregn_ancy from another source was necessary. Another potential
Hsource of information for the pregnancy would be an abdominal
ltrasound (T. 638). Respondent’s failure to order an abdominal
Hultrasound or some further evaluation of Patient D for purposes of
Hdating the pregnancy was a gross deviation from accepted standards of]
Hzare (T. 639). Respondent made management decisiorns including the|

Hadministration of Methotrexate and performing a D&C. on Patient D

ithout obtaining further information regarding the pregnancy (T.

639-640) .

84. On Novembe‘r 7, 2005, the same date as the ultrasound,
third HCG 1level of 4793.9 was obtained as well as a thi'r

Hprogeste_rone level of 153.35 (Ex. 15, p. 55). The HCG level was

ssentially in the same range as the éarlier levels. The sfrum

rogesterone level remained in the third trimester range (T. 640).

!
i
|
i
i
i
i
|
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85. On November 8, 2005, Patient D reported éome pelvic
Hpressure, and described movement felt in the pelvic fegion, as well
as pelvic tightness which had started the previous evening. She
_Hstated that her bowels and kidneys were normal (Ex. 15, p. 34).

86. This sensation of pelvic pressure could be consistent with
a number of conditiong including constipation and intestinal gas,
although Patient D reported her bowels and kidneys to be normal (T.
H642). It could also be consisﬁent with a. fetus moving, if the

Hobstetrical patient was in the second or third trimester (T. 642

L643) .

87. On November 8, 2005, Respondent ordered Patient D to b%
Lgiven 125mg of Methotrexate (Ex. 15, p. 34). In  obstetrics,
”ethotrexate has been used to terminate pregnancies in the first

trimester (':_['. 643) . The use of Methotrexate involveé risks of liver

and blood damage (T. 643-644).

88. Respondent’'s documented indication for the use of

#’lethotrexate was a missed abortion (Ex. 15, p. 34). Respondent'’s
Hdiagnosis of a missed abortion is unsupported by any clinical
Hevidence as to the location of the pregnancy, (T. 644).

89. Methotrexate requires evaluation of the patient’s blood

ﬁcount, platelet count, liver function and renal function prior to its]

Hadministration to determine whether there is any underlying pathology
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which would increase the risks of using Methotrexate; there were no
Hsuch studies performed in this instance (T. 644-645). The failure to
jdo so was a deviation from accepted standards of care (T. 645).

90. The use of Methotrexate did not terminate Patieﬁt D'sg

Hpregnancy (T. 645). The long term effects of the use of this d&ug on
Patient D’s baby are wunknown (T. 646-647) . Following thJ
@dministration of Methotrexate, Respondent again ordered a fourth HCG
level (4627.5) and a fourth progesterone level (211.57) on No;ember
14, 2005 (Ex. 15, p. 56). The  failure of the quantative HCtho go

ﬂdown after the use of Methotrexate and the rise of the serum

Hprogesterone level would cause a reasonable physician to question the
ﬁpregnancy (T. 649-650). A serum prbgesterone level as high as 211 is
junusualj and a reasonably prudent obstetrician.who did not understan
its significance would consult with a perinatologist or colleague in|

these circumstances (T. 650).

-91. When the Methotrexate did not expel Patient D’s pregnancy,

Fespondent performed a dilation and curettage . (hereinafter “D&C”) onl
|

HNovember 23, 2005 at Crouse Hospital (Ex. 16, p. 31; T. 650).¢ Th

loperative note for the D&C indicated that Respondent sounded th

Huterus to 11 cm (Ex. 16, p. 49). This would ordinarily measure}from

ﬁthe cervix to the top of the uterus (T. 651). Respondent'’s fiddin#
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that the uterus measured 11 cm is inconsistent with a pregnancy of

Hmore than 34 weeks (T. 652-653).

92. Performing a D&C in circumstances of a pregnancy which is

%@re than 34 weeks creates risks of rupturing the membranes, injurin%

the fetus, perforating the uterus ahd causing extensive hemorrhage

hich can be potentially life threatening to the mother (T. 653).
Performing a D&C at this advanced gestational age wouid creaﬁe a
ignificant risk to both the mother and the baby.

93. Given that Respondent did not have a reliable diagnosis of]
che age of the pregnancy, there was no indication to use Methotréxate
@nd no indication to do a D&C (T. 653-654). Respondent’s assumption

Lthat Patient D had a missed abortion and was 8 to 10 weeks pregnant

Hwas ~not based on adequate information since he was unable to
visualize the uterus or to palpate it (T. 654) . Respondent'ﬂ
treatment with Methotrexate and his performance of a D&C on Patient D

Hwere in each instance gross deviations from accepted standards of

Jcare (T. 654).

94. The pathology report from .the D&C réport indicated that
there was no pregnancy tissue identified (T. 654-655; Ex. 16, p. 47).

Typically in an eight to ten week missed abortion, the pathology

Hwould show chorionic villi (T. 655).
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95. Following the D&C, Patient D was seen in Respondent’sg
Hoffice on December 7, 2005 with complaints of lower pelvic pain (Ex.

16, p. 36). Respondent took a history from Patient D that she ran|

‘This

Hout of oral contraceptives in May 2005 (Ex. 16, p. 36; T. 656).;
hhistory did not previously appear in Respondent's notes (T. 656) .
The history of not using oral contraceptives after Mey 2005, wo;11d be
7consistent with the patient’s inability to provide a date for the
last menstrual period. It would further suggest that the, date

Hprovided was not accurate for purposes of calculating gestatioh#l age

(T. 656). On December 7, 2005 Patient D was sent to the emergericy

ldepartment of Crouse Hospital from Respondent’s office with concerns

that she may have an ectopic pregnancy (T. 657). An abdominal

Hultrasound study done while Patient D was in the emergency department;

Ldemonstrated a 38 and one-half week, full-term pregnancy and a fetal

eart rate of 140 beats per minute (T. 657). Patient D’s body size‘.

id not impair the abdominal ultrasound results (T. 658).

96. Patient D delivered a 7lbs, 150z, male infant on December

7, 2005 with Apgar scores of 9 and 9 at both one minute and five

: : : _ o
&v\inutes (Ex. 16, p. 62; T. 658). Following the delivery Resporjdent
ocumented that Patient D’s body size was a major factor in miqsing
the diagnosis of a third trimester pregnancy (Ex. 16, P 63; T. 6‘59) .

hile Patient D’s weight made her evaluation much more diffic‘plt,
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there were sufficient data points throughout the care that should
Hhave led Respéndent to do additional testing and -allowed him to

correctly date the pregnancy (T. 659-660) .
97. The four HCG values had to be explained. or understood by]
HRespondent in the context of the elevated progesterone values (T.

H661) . Respondent’s failure to . adequately assess the serum

Hprogesterone’ levels in the circumstances of Patient D’s care was
Tieviation from accepted standards of care (T. 661). Respondent’ s
failure to accurately diagnose Patient D’s third ﬁrimester pregnancy]
Lwas a gross deviation from accep_ted standards of c_:aré (T. 651-662-) .
fPatient E

98. Patient E was seen in the emergency room at. .St. Joseph'’s

ospital on June 7, 2004 with complaints of wvaginal bleeding on

athroom tissue (Ex. 18a, p. 7; T. 1756). Patient E was then
Lapproximately 17 weeks pregnant (Ex. 181, p. 7; T. 756). Bleeding at
17 weeks, if coming from the uterus and associated with th

Hprégnancy, would be diagnosed as a second trimester threatened

Habortion (T. 757).
99. On examination a scant amount of blood was found on the
vaginal wall suggesting bleeding from Patient. E’s uterﬁs (T. 757).
If the bleeding -continuedv, there was a risk that the pregnancy q;:oul

]

Hult‘imately be lost (T. 757-758).
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100. The management of a -patient in this condition is

Pbservation'with instructions that the patient be less active and

javoid sexual activity (T. 758).

101. On June 9; 2004, Patient E was examined in Responhent's

ffice for the first time after having terminated her prenataj. care
ith the physician who had been following her pregnancy (Ex. ;8, P.

3; T. 760) . Respondent was aware that Patient E had been treated at

t. Joseph’s Hospital Emergency Department and sent home after having4
een advised that there was nothing that could be done ‘because the

regnancy was less than 24 weeks (Ex. 18, p. 3; T. 760).

102. When a pregnancy is less than 24 weeks and the baby]

elivers alive, the baby is too immature to survive. After 24 weeks
Wit;h vigorous treatment, the potential exists for -the-baby's survival
(T. | 761) . There is no data to support aggressive managemevnt of 34
Hpatienﬁ that is threatening to lose a pregnancy in circumstances in

Lwhich she is bleeding from the uterus and having cramps prior to 24

Hweeks (T. 761). A sonogram performed on June 14, 2004 described,'
mong other things, a sub-chofionic bleed (Ex. 18, p. _3)1. A
subchorionic bleed would indicate that vessels under the choziion,
hich is part of the placental membranes, are bleeding (T. -7i62).

This bleeding and Patient E’s complaints of 'discomfort indicates ]that_

P
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the bleeding is causing an irritation and contractions of the uterine
Tnusqle (T. 762).
103. The sonogram confirmed that Patient E'’'s bleeding‘ was coming
from within the uterus, creating the risk that the pregnancy would
Tultimately be expelled because the uterus was contracting as a result
Lof the bleeding (T. 763). Irritated by continued bleeding, the
therus will contract causing the cervix to dilate, the membranes to

rupture and the pregnancy to deliver at an ageb too early for the baby]

to survive (T. 763-764). If the bleeding stops and the contractionsg

lcease, the pregnancy can conceivably continue (T. 764).
104. Respondent’s treatment plan was to admit Patient E to the
hhospital to “calm the uterus and support the pregnancy” (Ex. 18, p.
3; T. 765). The standard of care for treating this condition would
fpe to observe the patient a.nd give her IV fluids, and it would have

Hbeen acceptable to admit her to the hospital for these purposes (T.

765) .

105. Patient E had a threatened second trimester spontaneous

Tabortion (T. 766-767) .

106. Respondent has stated that Patient E did not have a’

threatened second trimester spontaneous abortion but was in preterm

labor (T. 766-767; Ex. 27, pp. 44-47). Preterm labor is contractions

in pregnancy after 20 weeks that show signs of cervical dilatation
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and effacement; however, Patient E’s pregnancy was prior to 20 weeks
(T. 767).

107. Respondent’s admission note reported that -Patient B
ﬂcont:mued to have contractions as a result of the bleedlng anh that
Ehe started her on magnesium sulfate (Ex. 19, p. 97; T. 767-768).
108. Magnesium sulfate is a compound which can relax :bmooth

Hmuscle and has been used to treat preterm labor by attemptﬂng to

relax the uterus and stop contractions (T. 768). ©Patient E was

continued on magnesium sulfate during the course of her hospital

admission. There were no indications for using magnesium sulfate for]

treating uterine contractions due to a subchorionic hemorrhage in th
[second trimester; Respondent’s use of magnesium sulfate in hi
7treatment of Patient E was a deviation from accepted gtandards of
Lcare (T. 769-770). |
109. There are risks to the patient in using magnesium sulfate)

to the extent ordered by Respondent in Patient E’s care. Magnesium

sulfate can block the muscles and lead to respiratory depression an
ltimately death if it is not closely monitored (T. 770).- Pathent

Pexperlenced side effects from the use of magne51um ‘sulfate 1ncl*1d1n
Hslurred speech for a few days and an 1nab111ty to focus for sew?‘eral
7days (E#. K, p.1) : Respondent did monit.or. the use of magn%sium

Hsulfate during the course of the admission (T. 770-771).
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110. Despite the use of magnesium sulfate, Patient E continued

to have ’contrac_t:ions and bleeding throughout the course of both

admissions (T. 771).

111. On June 10, 2004, Respondent reduced the magnesium sulfate)

rate to 1.5gr/hour and noted a plan to discharge Patient E the

{following day (Ex. 19, p. 102; T. 772). The magnesium sulfate was

Hturned off at one point; however, Patient E began contracting again

(Ex. 19, p 104; T. 772). This would indicate the uterus rémained

irritable, probably due to the presence of blood (T. 772) .

112. On June 14, 2004, Respondent 'noted that a sonogram had

reported that the patient’s cervix measuring only 1.75 cm (Ex. 19, p.

114). The cervix initially measured 4.4 cm and was now considerablyj

Hshorter as a result of the uterine contractions (T. 773).

113. As the cervix becomes shorter it will ultimately start to

Ldilate (T. 773). When the cervix- dilates, there is a high

Hposvsibilit_y that the membranes will rupture and the pregnancy will be$

Lexpelled (T. 773-774). On June 14, 2004, Respondent assessed thel

Hpregnanéy as 18 3/7 weeks with contractions that had caused ‘early

“cervical incompetency” (Ex. 19, p. 114; T. 1774). Cervical

incompetency or cervical insufficiency describes an inherent

bnormality of the cervix in which it dilates in the absencei of

contractions (T. 774).
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114. Patient E’s cervix was dilating due to her contractions and

T‘xot an abnormality (T. 774-775). The natural state of a cervix is to

Hdilate in response to contractions (T. 775). A cervical cerclage is

]2 procedure by which sutures are placed in the cervix in order to
eep the cervix from dilating (T. 775). The sutures essential]!y keep
the cervix closed (T. 775). Dilatation of the cervix by contx%action
is not treated with a cerclage (T. 775). |

115. Ce‘rclagev is appropriately indicated where there is aﬁ
Hdiagnosis of cervical insufficiency in circumstances where the cérvix
KHilates ih the absen'ceb of contractions prior to infant viability (T.
775) . Patient E did not have cervical incompetency or cervical

insufficiency which could properly be treated by cerclage (T. 776).

116. Respondent placed a cervical cerclage in Patient E’s cervix

ﬂon June 16, 2004 (Ex. 19, p. 157; T. 776).

117. Respondent’s placement of the cervical cerclage was a gros
feviation' from accepted standards of care (T. 778). It was

inappropriate to put a cerclage in a patient having contractions and

ﬁbleeding (T 779) .

118. The risks of placing a cerclage in these circumstances

include causing infection which may precipitate delivery, injur# th

‘ﬁbladder, and injure the cervix (T. 779).
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119. The cerclage could stimulate the uterus to contract just

from the manipulation of the cervix in placing the stitches (T. 779).

120. Patient E was discharged on June 20, 2004, but was

readmitted to the hospital the same day (Ex. .20, p. 103). Patient H

lhad been sent home on oral tocolytics and then had a recurrence of
Upon readmission, Patient E was

Hbleeding and intense contractions.

restarted on magnesium sulfate (Ex. 20, p. 103; T. 780).

121. Even with extended use of tocolytics, Patient E had
fcontinued bleeding and contractions with cervical dilation (T. 781).
There was further risk that with a stitch in the cervix and the

futerus bleeding, it would be difficult to determine how much blood

Patient E was actually losing and the possible accumulation of blood

in the uterus would increase Patient E’s health risks (T. 781-782).

Patient E continued to have bleeding and contractions during the

[course of the second admission (Ex. 20, p. 4). Patient E also ha

intense uterine contractions which required what Respondent described

fas “high doses of magnesium sulfate, upwards of 3+ grams per hour”

(Ex. 20, p. 4).

122. Respondént had an ultrasound performed on Patient E on July

7, 2004 (Ex. 20, p. 155; T. 782). The amniotic fluid index was]

identified as 0 (Ex. 20, p. 155; T. 782-783).
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123. Once the amniotic fluid had leaked out of the gestational

fsac, it was very unlikely that Patient E'’s baby would deliver

normally because amniotic fluid is necessary for lung maturation (T.
783) .

124. Given the amniotic fluid index of 0, it was not approiariate
for Respondent leave the cerclage in place (T. 783-784). ‘While

fcerclages are continued with ruptured membranes, they are not used in

ﬂcircumstances of abruptions or in situations with clinical

?)ackgrounds similar to Patient E’s (T. 783). There was virtually no
Lpossibility of Patient E'’s pregnancy coming to a successful outcom

jpfter the loss amniotic fluid (T. 783-784). Further, there was

frisk of infection that could potentially cqmpromise Patient E’'s
future fertility. 1If the bleeding resulted in significant anemia, it
could threaten Patient E’'s life (T. 784).
125. On July 9, 20Q4, Patient E started to have significant
Fontractibns, and Respondent, noting that survivability at only 22

Lweeks with no amniotic fluid was essentially 0%, removed the cerclage

(Ex. 20, p. 163).

126. Respondent’s failure to remove the cerclage two EdaysL
Tarlier on July 7, 2004 when the amniotic fluid measured 0 wias al

ngo‘ss deviation from accepted standards of care (T. 788-789).
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127. Patient E delivered a stillborn baby on July 10, 2004 (Ex.

20, p. 165).
128. Regardless of the risks Respondent described to Patient E
in commencing therapy, Respondent misled Patient E to believe that
there was a treatment for her condition and thus exposed her to the
risks of medication and the risks _of surgical procedures which may)|
Hhave contributed to the 1loss of the ;;regnancy (T.. 789~-790) .
HRespondent told Patient E that the magnesium sulfate wouid slow the

Acontractions and that she would be discharged the first weekend (Ex.

+ P- 2). Respondent told Patient E that everything would be 'fin%

and that it was rare that he was trying to save her preghancy (BEx. K,

#p. 2)

that treatment to preserve her pregnancy was beyond h:l.s capability

129. Respondent had an ethical obligation to advise Patient E

Ldesplte any desire by Patient E to submit to such treatment (T. 790).

130. At the time of Patient E’s admission to the hospital on

A low normal

une 9, 2004, her hematocrit was 34 (Ex. 19, 'p._ 135).

ematocrit is 36 (T. 791). Patient E’s hematocrit on June 21, 2004

t the time of her readmission to the hospital was 26.4 . (Ex. 20, p.

173) .
Hblood loss during her hogpitalization. On July 9, 2004, P'atientf E’s$~

It was obvious that Patient E had experienced significant
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hhematocrit measured 22 and her hemoglobin was 7.8 (Ex. 20, p. 173; T.

791) .
131. On July 10, 2004, the date of discharge, Patient E's\

fhnematocrit was 17.2 and hemoglobin was 6.1 (Ex. 20, p. 173; T. 792).

At these values, Patient E was at risk of shock and death if she

[sustained any serious bleeding (T. 792).

132. The accepted standard of care would have been for
ERespondent to advise Patient E that her hematocrit was low before he

ldischarged her (T. 792-793). A determination would then have to be

%made as to whether Patient E could function with a hematocrit that
low in terms of her pulse and blood pressure (T. 792-793). A blood’
jtransfusion may have been indicated if Patient E could not function
Happropri‘ately .

133. Given the fact that Patient E had a hematocrit of 22 on

&July 9, 2004, Respondent should have reviewed the hematocrit on the

Tﬂay of discharge, July 10, 2004 (T. 793-794).

134. Patient E’'s chart at Respondent’s office indicates that on

July 16, 2007, Patient E was advised of her 1low hemoglobin an

ematocrit wvalues as of July 10, 2004, and that she was given

rescription for ferrous sulfate, an iron preparation (Ex. 18, p. 30;

T. 794-795). Ferrous sulfate would help the body rebuild red bloodﬁ

ﬁcelis (T. 795).
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135. There was no documented treatment of Patieﬁt E's: low
ﬁhemoglobin and hematocrit levels prior to July 16, 2004.
“Respondent'e failure tob institute treatment prior to July 16, 2004
lwas a deviation from accepted standards of care (T. 795).. |
136. The discharge summary for Patient E’s admission to the
h’xospital during the period from June 20,  2004 to July 10, 2004
references Patient E’s hematocrit level and her treatment with an

iron preparation (Ex. 20, p. 5).

137. Respondent'’s discharge summary, dictated on August 6.,

2004, states the following, among other things:

She [Patient E] was sent home within 4-6 hours
postpartum once stable. Her hemoglobin at the
time of discharge was 6.1, which was
artifactually low from 7.8 earlier that shift.
This was markedly anemic given her level of
bleeding. She was started on iron therapy and
was otherwise stable. She exhibited no further
signs of bleeding prior to discharge. (Exhibit

20, p. 5).

The discharge summary implies that the Patient E‘s low hematocrit

level was recognized and treated in the hospital.

138. The discharge' summary does not accurately reflect Patient
E’s treatment in the hospital. It was inappropriate for Respondent

to imply that Patient E received iron therapy in the hospital (T.

797) .
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Patient ¥

139. Patient F was examined by Respondent on April 17, 2000 for

jcomplaints of nausea, gas, and discomfort on the right side of the

abdomen and pelvic area (Ex. 21, p. 47; T. 846). Patient F was 52
years old and weighed 237 pounds (Ex. 21, p. 47).
140. Patient F’s past surgical history included gallbladder]

surgery, stomach stapling, appendectomy and a right salpingo

ophorectomy (Ex. 22, p. 7; T. 846). Respondent diagnosed Patient
‘s complaints of abdominal and pelvic pain as related to adhesional
isease following her pi‘ior surgeries (T. 847).

141. Adhesions are scarring bands that form following surgery

land adhere to organs and restrict their movement (T. 848). Any time

there is interference with mobility of structures, and structures
Fecome distended, the nerve endings can become irritated causing the
LFatient to experience discomfort (T. 848-849).
142. Following her evaluation Patient F wunderwent a pelvic
ltrasound which illustrated no adnexal masses, a normal left &vary,
nd bowel filling in the right adnexal region (Ex. 21, p. 19; T.
H849) . |
143. The ultrasound findings suggested the preeenﬁe 4of bowel in|

Patient F’'s right lower quadrant in the area where Patiept F

Hcomplained of pain (T. 849). This indicated that the bowel may?have
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fpeen adherent in the right lower quadrant so that as food passed
Lt: hrough the bowel, the bowel was stretched and was unable tp move
freely (T. 849). This would cause Patient F to have pain (T. 849-

850) .

144. Patient F’s adhesions were related principally to bowel
adhesions in the right lower quadrant which is a general surgery)
issue rather than a gynecological issue (T. 820). It is unlikely
that Patient F’'s condition was related to adhesions originating in
[the pelvic structures themselves (T. 850).
145. Respondent scheduled an opén laparoscopic procedure to
Hexplore for adhesions and to correct them on July 28, 2000 (Ex. 22,

o

146. Respondent performed the open laparoscopic procedure (T.

HBSI) - By this method, the surgeon makes incisions in the abdomen an
Adissects down to the peritoneal tissue so that the trocar can b
inserted under direct visualization rather than inserting the trocar
Lﬁlindly into the peritoneal cavity (T. 851).
147. The laparoscopic précedure presents risks of bleeding,

infection and damage to structures where the surgeon is operating (T.

852) . The surgeon relies on the mobility of the bowel so that it can
e moved during the procedure to prevent injury (T. 852).

148. Patient F was at greater risk for bowel injury than| the

Husual laparoscopic procedure risk (T. 852-853). Patient F had | had
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four prior abdominal procedures and had known adhesional disease
lwba.lsed on the findings of one of the prior surgeries (T. 853).
149. In addition to Patient F’s obesity ‘and past surgical
history, her prior medical history included hypertvension, diabetes,
L\coronary artéry disease, arthritis, high cholesterol, degenerative
joint disease and gastfoeséphageal reflux diséase (Ex. 22, p. 7; T.
854) . An arteriogram showed some disease in her coronary arteries,
thus creating an anesthesia concern (T. 854-—855). Patient F was 3
IP-xigher risk surgical patient (T. 1803).
150. Given the <concern for the 1risk o©of Dbowel injury,
fconsultation with a general surgeon prior to surgery was indicated tof -
insure that a general surgeon was available if that the bowel was
injured during the laparoscopic procedure (T. 853-854).
151. Respondent failed to consult with a general surgeon pridr
to Patient F’s laparoscopic procedure (T. 855). Respondent’s failure
to consult with a general surgeon was a deviation from accepted
Wstandards of care and a deviation from the care that a reasonably
rudent gynecologist would exercise under such circumstances (T.
855) . |

152. The surgery was performed on Friday, July 28, 2000 (T.
857) . On entering the peritoneal cavity,  Respondent disco?rered a loop
Lof small bowevl just under the peritoneum that was adherent _and which

hhad been injured by the instruments he was using (Ex. 22, p. 2).
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Eespondént described the injury as a small rent to the serosa bf the

Ismall bowel (T. 858).

153. The serosa is the surface layer of the small intestine (T.

858) . Respondent repaired the injury with sutures, closing the woun
in a double layer (Ex. 22, pp. 2,4; T. 858-859). Respondent could
reasonably expect that there would be further manipulation of the

HboWel during the course of the surgery (T. 859). The bowel isg]

prosed to risk of injury in any procedure involving adhesions which

?ﬁkes the bowel adhere to other structures within the abdomen such as

The pelvic area, the uterus or other bowel loops (T. 859-860). In

ttempting to break down those adhesions, there is a risk of injury

o0 the bowel (T. 859-860) .

154. Respondent did significant 1lysis of adhesions to areas on

che.right side of the pelvis where the bowel was adherent (Ex. 22, p.
4:; T. 860).

155. During the coursé of the.laparoscopic.procedure, Respondent
Fmrforated Patient F’s uterus with a Kroner (Ex. 22, . p. 2; T. 862-
Hesa') . |
156. Respondent’s discharge instructions to Patient F were to
remain NPO overnight with clear liquids for the next 36 hourq, to
Htake her temperature the next threg days, three times a day, a&d to
report any feveré (T. 864-865; Ex. 22, p. 5). |

157. On the day following surgery, Patient F contdcted
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[Respondent’s answering service, after which Respondent returned the
thone call and spoke to Patient F’s husband (T. 866-867; Ex. 28, p.
459-461). Patient F’s husband reported to Respondent that Patient F
Pad a fever, and that Patient F’'s right side was bothering her (T.
867; Ex. 28, p. 459-461). Patient F’s temperature was 101°(Ex. 28, p.
469) .
158. With complaints of fever on the first post-operative day
after the lysis of adhesions and of pain on the right side, the same
Hside where there had been adherent bowel, Respondént should have
%dvised Patient F to go to the emergency department to be éxamined
(T. 867-868).

159. Patient F'’'s complaints could have been ‘consistent with a*
mumber of conditions, including a bowel injury causing an
inflammatory reaction (T. 868). Her post-operative fever could be
related to dehydration. Howevér, when the fever is related to
abdominal pain, there was a concern that there was a sufgical injury
Hwith an inflammatory reaction causing the fever (T. 868-869) .

160. Respondent indicated that when patients call with

| complaints such as those related by Patient F’s husband, he commonly;
rders Milk of Magnesia to treat the patient fof a possible ileus
(Ex. 31, . p. 500; T. 1549-1550).

161. An ileﬁs is an interruption in the motility of the bowel

associated with distention (T. 869). An interruption could be caused
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by the surgical proceci:re itself, an obstruction of the bowel, or the
medications being usec (T. 869). In a patient with a bowel injury,
an ileus would cause ¢ .stention which could cause risks to the injury]
site (T. 869-870). A reasonably prudent physician would have
directed Patient F to =ither be examined by the Respondent or in the
emergency department .: that time (T. 870). Respondent fail.ed to
direct Patient F to t.ie emergency department or to present herself
for examination by hin.. he recommended Milk of Magnesia (Ex. 28, p.
461) .
162. Patient F was: admitted to the hospital the following day on
July 30, 2000 after he- pain worsened. Patient F was noted to have

had pain and shortness of breath since Saturday with nausea,

vomiting, no bowel mov=ments and poor appetite (Ex. 23, p. 150; T.

871). She was known tc nave a positive fever of 99.6 at home.

163. A resident’': impression was that the following conditiocns
should be ruled out: pulmonary embolism versus bowel perforation
versus ileus (Ex. 23, . 153; T. 871). A pulmonary embolism was a
concern because of Pat::=nt F’s complaint of shortness of breath It

was ruled out initially during her hospitalization (T. 871-872).

164. Patient F was very sick at the time of her admission. She
had 1lysis of the adhes cns two days earlier with a bowel injury and|
the bowel was now sigr.ficantly distended (T. 874). She also had

significant tachycardia Her diabetes was out of control. Patient F
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Tvas at risk of losing her 1life; immediate surgical ‘a.nd @edical
lconsultations were indicated (T. 874).
165. Respondent did vnot obtain a medical consultationé until
fPugust 1, 2000, and a surgical consultation was only obtainedi‘after
the medical consultant recommended one (Ex. 23, p. 187; T. 874-#575) .

166. Patients that have had laparoscopic surgery can die quickly

jdue to acute peritonitis from thg bowel injury. Respondent's failur
Hto obtain a surgical consultation .prior to August 1, 2000 was
ﬁdeviation from ac_:cepted standards of care (T. 875-876). |

167. Patient F was taken for a laparotomy and small bowel
resection and reanastomosis on August 2, 2000 (Ex. 23, p. 326; T.
876). A perforation was found in the ileum of the smail bowel (T.
H876) . Patient F had an abscess which placed her at risk for septic

‘ ﬁshock and death (T. 876- 877).

CONCLUSIONS OF LAW

Respondent is charged with twenty specifications alleging‘

,Hprofessional misconduct within the meaning of Education Law §6530.

This statute sets forth numerous forms of conduct which constitute‘
rofessional misconduct, but does not provide definitions of the
various types of misconduct. During the course of its deliberations%

Hon these charges, the Hearing Committee consulted a memorandum
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fprepared by the General Counsel for the Department of Health. This

Hdocument, entitled "Definitions of Professional Misconduct Under the
ﬁNew York Education Law" sets forth suggested definitions for gross

fnegligence, negligence, gross incompetence and incompetence.

The foilowing definitions were utilized by the Hearing

HCommittee during its deliberations:
Negligence is the failure to exercise the care that al
reasonably prudent physician would exercise under the circumstances.

It involves a deviation from acceptable standards in the treatment of

atients. Bogdan v. Med. Conduct Bd., 195 A. D. 2d 86, 88-89 (379

ept. 1993). Injury, damages, proximate cause, and foreseeable risk

Hof ~injury are not essential elements in a medical disciplinary]

Lf:roceeding . Id.

Gross Negligence may consist of a single act of ne_gligencé

jof egregious proportions, or multiple acts of negligenée that

chmulatively amount to egregious conduct. Multiple acts oOf

ﬁnegligence occurring during one event can amount to gross negligence

Hon a particular occasion. Rho v. Ambach, 74 N.Y.2d 318, 322 (1991).
HWhile some courts have referred to gross negligence as negliéence
ﬁwhich is “egregious” or “conspicuously bad,"” it. is clear that
articulation of these words is not necessary to establish gross
Hnegligence. There is adequate proof of gross negligence if it is

Lestablished.that the physician’s errors represent a significant on
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serious deviation from acceptable medical standards that creates the

risk of potentially grave consequence to the patient. Post v. New

York State Department of Health, 245 A.D. 2d 985, 986 (3™ Dept.

1997); Minielly v. Commissioner of Health, 222 A.D. 24 750, 751-752

(3 Dept. 1995). A finding of gross negligence does not require

showing that a physician was conscious of impending dangerous

jconsequences of his or her conduct.

Incompetence is a lack of the requisite knowledge or skill

%ecessary to practice medicine safely. Dhabuwala v. State Board for

Professional Medical Conduct, 225 A.D.2d 209, 213 (3™ Dept. 1996).

Gross Incompetence is a lack of the skill or knowledge

Lrecessary to practice medicine safely which is significantly or

seriously substandard and creates the risk of potentially gravé

consequences to the patient. Post, supra, at 986; Minielly, supra,

at 751.

Using the above-referenced definitions as a framework for

its deliberations, the Heafing Committee made the following

conclusions of law pursuant to the factual findings listed above.

11 conclusions resulted from a unanimous vote of the Hearing

Committee unless noted otherwise.

The Hearing Committee first considered the credibility of

the various witnesses, and thus the weight to be accordéd thein

testimony.
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The Department presented testimony by Robert Tatelbaum,

Tatelbaum has been board-certified in OB/GYN since 1975.

TW.D. Dr.

iner a period of approximately twenty-five years, he has been

involved each year in one hundred deliveries on average and performed

etween thirty and fifty GYN surgeries. At present, Dr. Tatelbaum is

the chief of the OB/GYN Department at Rochester General Hospital and
Han-Associate Professor of Obstetrics and Gynecology at the University

%f Rochester School of Medicine and Dentistry. Dr. Tatelbaum had no

stake in the outcome of this case and testified in an honest, direct

and forthright manner. The Hearing Committee gave great weight to
HDr. Tatelbaum’s testimony. The Department also presented the
transcribed prior testimony of David Brittain, M.D., and of Patient

F's spouse which the Hearing Committee found to be credible.

Respondent presented the transcribed prior testimony of

Steven Burkhart, M.D., as an expert witness on his behalf regardin#‘
the care provided to Patients A, B, C and F. Dr. Burkhart is board
Hcertified in OB/GYN and has practiced obstetrics and gynecology since

1986. Since then he has averaged between one hundred and one hundred|

seventy-five deliveries each year. Dr. Burkhart is a PhYsician and

anaging Partner at Genesee Valley Obstetrics and Gynecology, P.C. in

ochester, New York. Dr. Burkhart had no stake in the outcome of|

this case, and the Hearing Committee also gave his testimony great

Hweight.
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Respondent presented the tesﬁimony of Ronald Stahl, M.D. as
an expert witness in relation to Patients D, E and F. The Hearing
7Committee unanimously concluded that Dr. Stahl’s expertise did not
rise to the level of either Dr. Tatelbaum or Dr. Burkhart and
accorded his testimony less weight. Respondent also presented the
testimony of a labor and delivery nurse, Frances Campbell and a nurse
Hpractitioner, Teresa Monnett. The Hearing Committee found that the)
testimony of;these two witnesses as well as the transcribed testimony
Hof Patients A, B and C to be generally credible.
Although Respondent was represented by counsel, he chose to
hoffer the opening and closing statements and to cross-examine the
1Department’s expert. He also testified regarding his care of the six
hpatients. Respondent clearly has a stake in the outcome of these
1proceedings. Although he appeared sincere, knowledgeable and
fedicated to his profession, several aspects of his testimony were
troubling. Respondent demonstrated a capacity to perform prohibited
actions in that he admitted to using forceps on multiple occasions in
@ hospital during a period when the hospital had suspended and/on
limited his privileges to do so. In addition, the evidence
Hestablished that Respondent attempted to cover up his failure to
recognize and treat Patient E’s low hematocrit level by writing 4

Hdischarge summary which implied that Patient E received iron therapy]

in the hospital.
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Patient A - 2001 Delivery

Respondent ruptured Patient A’s membranes when her cervix
Lwas one to two centimeters dilated, fifty percent éffaced‘and the
fetal head was at minus three station. Respondent contended that the
Hmedical indications for rupturing the membranes were that Patient A
h1was in protracted latent phase labor and her cefvix had changed (T.
922) . Artificially rupturing the patient’s membrénes, however,
xposed the patient to risks ihcludihg the possibilitf of umbilical
cord prolapse, and no medical justification existed for creating such
a risk. The Hearing Committee concurred with Dr. Tatelbaum’s opinion
[that a reasonably prudent physician would not have ruptured the
hpatient's membranes under the circumstances.
Patient A was given Pitocin because her 1labor was not
%ffective in causing the cervix to dilate. At approximately 1:06
a.m., a maternal intrauterine pressure catheter was inserted into the
%terus. Petitioner contended that Respondent'’s faulty management of

the Pitocin administration is evidenced by the recorded contraction

aseline which indicates that the uterus remained tense between|
contractions. In his defense, Respondent offered the possibility-that
the internal pressure catheter had not been zeroed. Since this is a
#lausible explanation for an inaccurate reading, the Hearin%'

HCommittee ~decided that Petitioner had not met its burden of

kstablishing this allegation.

52




When Patient A reached full dilation at 2:15 a.m., the
fetus was in the occiput posterior position. The accepted standard
Hof care would have been for Respondent to instruct Patient A to push
ecause the fetus may have descended or spbntaneously rotated.

Instead, Respondent attempted a forceps rotation at 2:15 a.m. and

Hdelivered the infant within twenty-four minutes. While Patient A’s
te‘stimony does indicate her pushing efforts prior to full dilation,

the record demonstrates that Respondent failed to allow her time to

Hpush when she was fully dilated and entering the second stage of
labor. Although Respondent and Dr. Burkhart contended that the fetus
Hwas at risk, the fetal heart tracings show variability between the
Hdecelerations indicating that the fetus was receiving adequate
Hoxygen. Respondent’s contention that his use of forceps should have)
’been reviewed by an individual who had significant experience with

complex forceps deliveries misses the point. Respondent was not

charged with inadequate skill or knowledge in the use of forceps.
ather, he was charged with performing a forceps operation without
édequate medical indications. | |
In light of Respondent’s testimony regarding the tightness of

the nuchal cord, the Hearing Committee found Respondent’s testimony

that he was able to reduce the cord by slipping it over the baby’s
shoulder to be incredible. Further, Réspondent acknowledged that

residents are taught to clamp and cut the chord at the baby’s neck in
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such circumstances. In light of the infant’s need for immediate

resuscitation, Respondent’s failure to cut the cord and transfer the

infant immediately to the neonatal staff was a deviation from the)

accepted standard of care.

Patient A - 2003 Delivery

Patient A was scheduled for a cesarean section on December]

15, 2003. On December 4, 2003, Respondent performed a non-stress

test when her fetus was approximately 37 weeks and 1 day gestation.

The Hearing Committee found Respondent’s testimony that Patienth was
“freaking out” when he entered the room was not credible in light of
Patient A’s testimony which indicated that she was not very éoncerned
Lntil Respondent told her that he thought she was going to have a
7baby that day and showed her the monitoring strip. The standard of
7care would have been to adequately assess the fetus by further]
Twnitoring of the fetal heért rate or by a biophysical profile.
The testimony of Respondent and his expert witness
referenced a research correlation thét had been made between grade|

three placentas and fetal 1lung maturity. Dr. Burkhart addressed|

Hconsideration of this correlation in the context of whether an

bstetrician should try to inhibit a person’s labor or allow it to
rogress; however, the circumstances in this instance was an elective
elivery prior to 39 weeks. The Hearing Committee determined that the

hstandard of care was to determine fetal lung maturity by an adequate
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assessment such as performing a biophysical profile or obtaining a
Pspecimen of amniotic fluid for a test for lung maturity. Delivering

the infant without such an assessment exposed Patient A’s infant to

Hunnecessary risk.

Patient B

When Patient B reached the second stage of 1labor, she

ushed for approximately three hours. Petitioner’'s allegation that

espondent failed to adequately manage Patient B’s second stage of

labor appears to be based upon a contention that Respondent was

required to perform vaginal exams every hour while Patient B was

ushing between 3:34 a.m. and 7:00 a.m. Petitioner’s evidence that

espondent deviated from the standard of care in this regard,

%owever, was equivocal.
The Statement of Charges contains an allegation that

“Respondent rotated and/or delivered Patient B’'s fetus b multiple
Yy p

Hoperative delivery devices contrary to accepted standards of medical

Hcare and/or failed to perform a cesarean section. The Hearin

ommittee agreed with the Department’s expert that Respondent

eviated from accepted standard of care when he used the vacuum
ﬁextractor at a time when he could not determine the anatomical
landmarks on the fetal head; however, the evidence presented did not

%stablish that the use of multiple operative delivery devices was in

itself a violation of the standard of care. Further, there was nol
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Levidence that the standard of care required Respondent to perform a

chsarean section at that time.

Patient C
Respondent ruptured Patient C’s membranes when her cervix
was two to three centimeters dilated, ninety percent effaced and the
fetal head was at minus three station. Respondent contended that the)
\Fedical indicétions for rupturing the membranes were that Patient C
Hhad planned to have a vaginal birth after cesarean.(VBAC), was in
Hpain, and her prior baby was nine pounds, seven ounces. As stated
above regarding Patient A’s 2001 delivery, hoWever, Respondent

exposed the patient to unnecessary risks including the possibility of

Tmbilical cord nrolapse when he artificially rupturing Patient C’s
Tembranes under these circumstances; thereby deviating from the)
accépted standard of care.
After thirty minutes of pushing, Patient C was making|
hprqgress towards a spontaneous vaginal delivery with decent of th%
fetal head. The standard of care required Respondent to provide|
additional analgesia and permit her to push because the fetus may
%ave spontaneously rotated. Insﬁead, Respondent performed a forceps

rotation and delivery creating further unnecessary risk. Permitting

Patient C only one half hour to push was insufficient; no medical

indication for the use of forceps existed at that time.
fPatient D
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Respondent assumed that Patient D was in her first
trimester when she was first seen at his office on October 31, 2005.
A transvaginal ultrasound was obtained, but the only measurement
reported was the cervical length. A reasonably prudent physician
Hwould. consider such an exam incomplete. Respondent’s failure to
Horder an abdominal ultrasound or some further evaluation of Patient D
in order to date her pregnancy was a gross deviation from the
accepted standard of care. The Hearing Committee also found that
Petitioner had established factual allegations D-2, D—3; and D-4;

Whowever, the Committee considered those factual allegations to be

1subsets of factual allegation D-1.

When Patient D’s HCG level did not double between the first

and second visits as would be expected in the first trimester,
espondent assumed the pregnancy was nonviable and ordered the)
fjadministration of Methotrexate to terminate the pregnancy. When the

@dministration of Methotrexate did not expel the pfegnancy,

espondent performed a dilation and curettage on November 23, 2005.
In fact, Patient D was in her third trimester, and shé had aj
sppntaneous vaginal delivery of a 39-week infant on December 7, 2005.
Throughout the course of his treatment, Respondent failed to considen
Patient D’s progesterone level which was repeatedly Consiétent with a
third trimester pregnancy. At the hearing, Respondent failed to

acknowledge responsibility for his failure to accurately diagnose
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this third trimester pregnancy and his attempts to expel the
Pregnancy.' Instead, Respondent blamed his misconduct on Patient D’ gl
Imisidentification of her last menstrual period, Patient D’s obesity,
the sonographer’s incomplete ultrasound and the nurse practitioner’s7

alleged failure to advise him of the high progesterone levels.

LRespondent's attempts to expel Patient D’s pregnancy was a grossH
keviation from the accepted standard of care which created the risk
Jof potentially grave consequences for Patient D and hei‘ infant.
Patient E

Patient E was approximately 17 weeks pregnant when she
first came to Respondent’s office. The Hearing Committee found that
[Respondent’s use of tocolytics under the circumstances of Patient E’s
gestational age, her continued contractions and her subchorionic

Ibleed was a significant deviation from the accepted standard of care.

IAlthough Respondent offered Dr. Stahl’s testimony in support of his|
fuse of tocolytics, Dr. Stahl’s anecdotal testimony concernin
Physicians at Crouse Hospital using tocolytics before 20 weeks

Festation does not establish such conduct as an accepted standard of

Lcare in New_ York State.

Respondent placed a cerclage in Patient E’s cervix when she
ﬁhad a chronic subchorionic bleed and was less than 19 weeks pregnant.
hHis conduct was grossly negligent in that there was no medical

indication for a cerclage, and the risk of placing the cerclage under]
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the circumstances included causing infection which could precipitate)

Tdelivery, injure the bladder and injure the cervix. Although Dr.

Stahl testified that cerclage can be potentially beneficial when a

fphysician has eliminated other reasons for cervical change and has

sttopped the uterus from contracting, the record does not indicate

that Patient E’s uterus stopped contracting. - Respondent should never

hha've placed the cerclage, and his delay in removing it was

Hegregiously negligent conduct.

It was obvious that patient E experienced significant blood

loss during the time of her hospitalization. On the day Respondent

Hdischarged her, Patient E’s hemocrit was 17.2 and hemoglobin was 6.1.
At these values, Patient E was at risk of. shock and death if she

Wsustained any serious bleeding. Nonetheless, Respondent failed to

institute treatment with an iron preparation until six days after the

atient had been discharged. Respondent’s attempt to blame nursing

Hstaff and communication of lab results within the hospital for his

Hnegligence in addressing this issue is plainly without merit. Unden

these circumstances in particular, Respondent had an affirmative

lobligation to look for the lab results, and his ‘failure to do so was

ngossly negligent.

Patient F
Considering her prior medical history, it was likely that

Patient F’'s adhesion was in a non-gynecologic region. She had had
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four prior abdominal procedures and had known adhesional disease

fpbased on the findings of one of the prior surgeries. Respondent’s\

1contentio'n that gynecological surgeons have as much if not more

Lexperience in relation to laparoscopic adhesion take down than

Tgeneral surgeons does not justify neglecting to seek out a
lconsultation in light of Patient F’s co-morbidities and the increased

risk of bowel injury. Respondent’s failure to obtain a pre-operative

Lsurgical consultation was a significant deviation from the accepted

Wstandard of care.

Respondent failed to adequately evaluate, manage, and treat
Patient F post-operatively for the iatrogenic injury sustained during

the laparscopy. When advised on the first post-operative day that

Patient E had pain on her right side and fever, Respondent ordered
Milk of Magnesia for at-home treatment of a possible ileus. Thel

-jaccepted’ standard of care required that Respondent instruct the

Hpatient to return to the hospital.

When Patient F was admitted to the hospital the following

Fay, she had significant tachYcardia, her bowel was significantly]

Hdistended and her diabetes was out of control. Patient F could have
Hdied due to acute peritonitis from the bowel injury. Respondent’s
failure to obtain prompt surgical and medical consultations was a

significant deviation from the accepted standard of care which
Lendangered her life.
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Factual Allegations

- The vote

Paragraph A - A.1
Paragraph A - A.2
Paragraph A - A.3
Paragraph A - A.4
Paragraph A - A.5
Paragraph A - A.6
Paragraph A - A.7
Paragraph A - A.8
Paragraph B - B.1
Paragraph B - B.2
Paragraph B - B.3
Paragraph B - B.4
Paragraph C - C.1
Paragraph C - C.2
Paragraph C - C.3
Paragraph D - D.1
Paragraph D - D.2
Paragraph D - D.3
Paragraph D - D.4
Paragraph D - D.S
Paragraph D - D.é6
Paragraph E - E.1
Paragraph E - E.2
Paragraph E - E.3
Paragraph E - E.4
Paragraph E - E.5
Paragraph E - E.6
Paragraph E - E.7
Paragraph F - F.1
Paragraph F - F.2
Paragraph F - F.3
Paragraph F - F.4
Paragraph F - F.5
Paragraph F - F.6

of

the

Hearing

Sustained (3-0)
Not Sustained

Sustained (3-0)
Sustained (3-0)
Sustained (3-0)
Sustained (3-0)
Sustained (2-1)
Not Sustained

Withdrawn

Not Sustained
Not Sustained
Not Sustained

Sustained (3-0)
Sustained (2-1)
Not Sustained

Sustained (3-0)
Sustained (3-0)
Sustained (3-0)
Sustained (3-0)
Sustained (3-0)
Not Sustained

Sustained (3-0)
Sustained (3-0)
Sustained (3-0)
Sustained (3-0)
Sustained (3-0)
Sustained (3-0)
Not Sustained

Sustained (3-0)
Not Sustained
Sustained (3-0)
Sustained (3-0)
Sustained (3-0)
Not sustained
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Specifications

The First through Sixth Specifications charged Respondent
\]with practicing with gross negligence on a particular occasion, in
violation of New York Education Law §6530(4) with respect to each of
the named patients. As was discussed in detail above, the Hearing
HComtﬁittee found Respondent’s treatment of Patients D, E and F
Hdemonstrated gross negligence. By a unanimous vote, the Fourth,
Fifth and Sixth Specifications are Sustained. The 'Fir_st, Second, and
Third Specifications are Dismissed.
The Seventh through Twel f th Specification charged
Lr'Respondent with practicing with gross incompetence within the meaning
ﬁof New York Education Law §6530(6). The Hearing Committee felt that
ﬁRespondent was well trained and possessed the requisite knowledge and

skill to practice safely. The Committee decided that Respondent’s

failure to practice medicine safely was due to his negligence rather]

than incompetence. As a result, the Seventh through Twelfth

Specifications are Not Sustained.
The Thirteenth Specification charged Respohdent with
Hpracticing the profession with negligence on more than one occasion,
in violation of New York Education Law .'§6530(3)'. Given the fact that
the Committee has found multiple instances. of negligence _involving

five of the six patients whose care is at issue, the Thirteenth
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Specification is Sustained by a unanimous vote.
The Fourteenth Specification charged Respondent with
#racticing with incompetence on more than one occasion, in violation
Lof New Ybrk Education Law §6530(5). As stated above, the Committee

concluded the record does not establish that Respondent’s actions in

regard to the allegations charged demonstrate incompetence.
jAcCordingly, the Fourteenth Specification is Not Sustained.

The Fifteenth through Twéntieth Specifications chérged
ﬁespondent with failing to maintain a record for each patient which
accurately reflects the evaluation and treatment of the patient, in

violation of New York Education Law §6530(32). The Hearing Committee

nanimously concluded that Respondent’s records for each of the named

atients was adequate. Accordingly, the Fifteenth through Twentieth

Specifications are Not Sustained.

DETERMINATION AS TO PENALTY

‘'The Hearing Committee, pursuant to the Findings of Fact and
HConclusions of Law set forth above, unanimously ' determined that
espondent's 1license should be éuspended for two years; however,
after 30 days of actual suspension, the remainder of the period of

suspension should be stayed provided that Respondent complies with

certain terms of probation. The Committee determined further that

espondent’s license to practice medicine as a physician in New York
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State should be permanently limited to prohibit him from performing
imigh forceps and midforcbeps rotations or deliveries. ThiAs
[determination was reached upon due consideration of the full spectrum
pf penalties available pursuant to statute, including revocatlion,
[suspension and/or probation, censure and reprimand, and the

imposition of monetary penalties..
The Hearing Committee believes that Respondent has thé
requisite knowledge ‘and skill to practice medicine safely, but that
e has repeatedly failed to exercise the care that a reasonably
fprudent physician would exercise under ' the circumstances. The
[Committee sought to fashion a penalty that would permit Respondent to
fcontinue to practice his chosen profession while ensuring the safety]
pf his patients. |
The Committee feevls that 30 days of actual vsuspensi_onmust.;
foe imposed to provide a period of time during which Respondent can
reflect upon his prior misconduct and redirect his enefgy and focus
towards practicing medicine within accepted standards. In addition,
HRespondent’s inability to practice for that period of time will s‘erve:

as a penalty by having a significant monetary impact.

A suspension of Respondent’s license, stayed af_fer 30 days
for the remainder of a two-year period provided Respondent complies|
fwith terms of probation, is necessary to ensure that Respondent-

[practices medicine within accepted standards. In spite of his

64




hknowledge and skill, Respondént has managed the care of his patients
in ways that expose them to unnecessary risk. Under the terms of
Hprobation, the Director of the Office of Proféssional Medical Conduct
will be able to review Respondent’s prbfessional performance and take
action if necessary.

The Committee believes that Respondent’s 1license to
ractice medicine must also be limited to prohibit him from
erforming high forceps and midforceps rotations or deliveries.
Although midforceps operations are within the accepted standard of]
[care under appropriate circumstances, Respondent’s conduct shows that

Hhe does not recognize the risks associated with their use.

espondent professes great skill in using forceps and seems to derive
satisfaction from exhibiting this ability. His judgment concerning
whether the appropriate circumstances for forceps use exist, however,

appears clouded by his desire to display his professed ability. An|

Hexample of Respondent’s impaired judgment in this regard was
%Videnced by his persistence in performing midforceps operations in
L'rhospital after his privileges to perform. that operation were
ﬁsuspended. Respondent had other viable options to safely'addresé the
T@dical circumstances of his patients; however, he blatantly
kisregarded the terms imposed wupon his hospital .privileges,

Hprofessing to do so out of necessity.

The Hearing Committee recognizes that this limitation will

65




remove one tool from Respondent’s armamentarium; however, a cesarean
ﬂsection is an acceptable alternative. The reality is that many]
Hobstetricians practice safely within the acceptéd standard of care
jwithout performing midforceps operations. The Committee unanimously]
Hdetermined that Respondent’s over-confidence and his unwillingness to
alter his use of midforceps strongly dictates the imposition of aﬁ
Hprbhibition against their use.
The three sustained specifications Qf gross negligence,
taken separately, would warrant the suspension and probation imposed.

The sustained specification of negligence on more than one occasion,

Hconsidered separately, would also warrant the suspensionv andﬁ

Hprobation imposed.

ORDER

Based upon the foregoing, IT IS HEREBY ORDERED THAT:

1. The Fourth, Fifth, S‘ixth and Thirteenth Specifications
7of professional misconduct, as set forth in the Statement of Charges,
(Exhibit #1) are SUSTAINED;

2. The First through Third, Seventh through Twelfth and
Fifteenth through Twentieth - Specifications of professional
Hmisconduct, as set forth in the Statement of Charges are DISMISSED;

3. Respondent's license to practice medicine as a physician

in New York State is hereby SUSPENDED FOR A PERIOD OF TWO YEARS;
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ON COMPLETION OF THE FIRST TﬁIRTY DAYS OF-ACTUAL SUSPENSIOH, TH
EMAINDER OF THEvSUSPENSIdN PERIOD SHALL BE STAYﬂ! CONTINGENT UPO
ESPONDENT'’ S COMPLIANCE'WITH THE TERMS OF PROBATION which are annexe
nd attached hereto;

4. Respondent’s license to practice medicine as a physician

in New York State is hereby PERMANENTLY LIMITED IN THAT HE I

PROHiBITED FROM PERFORMING HIGH FORCEPS AND MIDFORCEPS ROTATIONS o)

ELIVERIES; and

4. This Determination and Order shall be effective upon
ervice. Service shall be either by certified mail upon Respondent
'Hat Respondent 's 'last.: known address and such service shall -b%
Hef‘fective upon receipt or éevén days after mailing by certified mail, |
Awhichever is éérlier, or by personal service and such ‘sér'vice shall

LFe effective upon receipt.

Hm\'r,s Pittsford, New York
G Becombsey 2007

Redacted Signature
CHARLES J. VACANTI, M.D. (CHAIR)

RAJAN K. SRISKANDARAJAH
JEAN KRYM '
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TO

Timothy J. Mahar, Esq.

Associate Counsel

New York State Department of Health
Corning Tower Building - Room 2512
Empire State Plaza .

Albany, New York 12237

James R. Caputo, M.D.
Redacted Address

- =

Michael Paul Ringwood, Esq.

Smith, Sovik, Kendrick & Sugnet, P.C.
250 South Clinton Street - Suite 600
Syracuse, New York 13202-1252
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Terms of Probation

. Respondent shall conduct himself in all ways in a manner befitting
his professional status, and shall conform fully to the moral an

professional standards of conduct and obligations imposed by laq
and by his profession.

- Respondent shall submit written notification to the New York State
Department of Health addressed to the Director, Office of
Professional Medical Conduct (OPMC) , Hedley Park Place, 433 River
Street Suite 303, Troy, New York 12180-2299; said notice is to
include a full description of any employment and practice,
professional and residential addresses and telephone numbers within
or without New York State, and any and all investigations, charges,
convictions or disciplinary actions by any local, state or federal
agency, institution or facility, within thirty days of each action.

- Respondent shall fully cooperate with and respond in a timely)
manner to requests from OPMC to provide written periodic
verification of Respondent’s compliance with the terms of ‘this
Order. Respondent shall personally meet with a person designated
by the Director of OPMC as requested by the Director.

- Any civil penalty not paid by the date prescribed herein shall bé
subject to all provisions of law relating to debt collection by Ne

York State. This includes but is not limited to the imposition Of
interest, late payment charges and collection fees; referral to the
New York State Department of Taxation and Finance for collection;
and non-renewal of permits or licenses [Tax Law section 171(27)7];
State Finance Law section 18; CPLR section 5001; Executive Laﬁ

section 32].

. The period of probation shall be tolled during periods in whic
Respondent is not engaged in the active practice of medicine in Nes
York State. Respondent shall notify the Director of OPMC, ‘ir
writing, if Respondent is not currently engaged in or intends 'to
leave the active practice of medicine in New York State for -
period of thirty (30) consecutive days or more. Respondent shall
then notify the Director again prior to any change in that status.
The period of probation shall resume and any terms of probaticn
which were not fulfilled shall be fulfilled upon Respondent’s

return to practice in New York State.

. Respondent’s professional performance may be reviewed by the
Director of OPMC. This review may include, but shall not be
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‘compliance.

limited to, a review of office records, patient records and/or
hospital charts, interviews with or periodic visits with Respondent
and his/her staff at practice locations or OPMC offices.

Respondent shall maintain legible and complete medical recordsﬁ
which accurately reflect the evaluation and treatment of patients.
The medical records shall contain all information required by State
rules and regulations regarding controlled substances.

Respondent shall comply with all terms, conditions, restrictions,
limitations and penalties to which he or she is subject pursuant to
the Order and shall assume and bear all costs related to
Upon receipt of evidence of noncompliance with, or any]
violation of these terms, the Director of OPMC and/or the Board may)|
initiate a violation of probation proceeding and/or any such othen
proceeding against Respondent as may be authorized pursuant to the)

law.
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| NEW YORK STATE - DEPARTMENT OF HEALTH
| STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

~ IN THE MATTER | ~ NOTICE
. OF . OF
JAMES R. CAPUTO, M.D. | 1 HEARING

| TO; James R. Caputo, M.D.
| Redacte_q Address

| PLEASE TAKE NOTICE
A hearing will be held pursuant to the provisions of N Y Pub. Health Law §230

{ and N.Y. State:Admin. Proc. Act §§301-307 and 401. The hearing will be
conducted before a committee on .professional.‘ conduct of the State Board for
Professional Medical Conduct on June 22, 2007, at 10:00 a.m., at the Holiday inn,
Exit 35, Carrier Circle, East Syracuse, New York 13057, end at such other adjourned

|
\

|

|

‘ dates, times and places as the committee may direct.

‘[ At the hearing, evidence will be received concerning the allegations set forth in

the Statement of Charges which is attached. A stenographic record of the hearing

} will be made and the witnesses at the hearmg will be sworn and examlned You

} shall appear in person at the hearing and may be represented by counsel. You have

the right to produce witnesses and evidence on your behalf, to issue or have

| subpoenas issued on your behalf in order to require the production of witnesses and

| documents, and you may cross;examine witnesses and examine evidence produced

against you. A summary of the Department of Health Hearing Rules is enclosed. |
The hearing will.proceed whether or not you appear‘ at the hearing. Please

note that requests for adjournments. must be made in writing and by telephorie to the

New York State Department of Health, Division of Legal Affairs, Bureau of

Adjudication, Hedley Park Place, 433 River Street, Fifth Floor South, Troy, NY

12180, ATTENTION: HON SEAN D. O'BRIEN, DIRECTOR, BUREAU OF

. ADJUDICATION, (henceforth "Bureau of Adjudication”), (Telephone. (518-402-




0748), upon notice to the attornéy for the Department of Health whosé name
appears below, and at least five days prior to the scheduled heanng date.
Adjournment requests are not routinely granted as scheduled dates are considered
dates certain. Claims of court engagement will require detailed Affidavits of Actual

Engagement. Claims of illness will require medlcal documentation.

Pursuant to the provisions of N.Y. Pub. Health Law §230(10)(c)., you shall file

a written answer to each of the charges and allegations in the Statement of Charges
not less than ten days prior to the date of the hearing. Any charge or allegation not

so answered shall be deemed admitted. You may wish to seek the advice of

counsel prior to filing such answer. The answer shall be filed wnth the Bureau of
Adjudication, at the address indicated above, and a copy shall be forwarded to the
attorney for the Department of Health whose name appears below. ‘Pursuant to
§301(5) of the State Administrative Procedure Act, the Department, upon reasonable
notice, will provide at no charge a qualiﬁed interpreter of the deaf th interpret the
proceedings to, and the testimony of, any deaf person. Pursuant to the terms of
N.Y. State Admin. Proc. Act §401 and 10 N.Y.C.R.R. §51 -8(b), the Petitionef hereby
' demands disclosure of the evidence that the Respondent intends to introduce at the
hearing, including the names of witnesses, a list of and copies of documentary
evidence and a description of physical or other evidence which cannot be
photocopied. | _ _

At the conclusion of the hearing, the committee shall make findings of fact, -
conclusions concerning the charges sustained or dismisSed,, and in the event any of
the charges are sustained, a determination of the penalty to be imposed or
appropriate action to be taken. Such determination may be reviewed by the

Administrative Rewew Board for Professnonal Medical Conduct.

-~ THESE ‘PROCEE'DINGS MAY RESULT IN A
| DETERMINATION THAT YOUR LICENSE TO PRACTICE




MEDICINE IN NEW YORK STATE BE REVOKED OR
SUSPENDED, AND/OR THAT YOU BE FINED OR
SUBJECT TO OTHER SANCTIONS SET OUT IN NEW
YORK PUBLIC HEALTHLAW §§230-a. YOU ARE URGED
TO OBTAIN AN ATTORNEY TO REPRESENT YOU IN THIS .

MATTER.

| DATED: ~ Albany, New York
{ ~ May /0 ,2007

Rédacted Signature

PETER D. VAN BUREN

Deputy Counsel

Bureau of Professional
Medical Conduct

Inquiries should be directed to:
| . ' Timothy J. Mahar

Associate Counsel .
Bureau of Professional Medical Conduct
Room 2512, Corning Tower
~ Empire State Plaza
Albany, New York 12237
(518) 473-4282 .




NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER - STATEMENT
OF OF
JAMES R. CAPUTO, M.D. CHARGES

James R. Caputo, M.D., the Respondent, was authorized to practice
medicine in New York State on or about March 11, 1997, by the issuance of
license number 206065 by the New York State Education Department.

FACTUAL ALLEGATIONS

A.  Respondent provided obstetrical and gynecological care to Patient A (all
_patients are identified by name in Appendix A hereto) dufing the period from _
February 28, 2001 through the pfesent. On September 16, 2001,
Respondent performed a forceps delivery on Patient A. Patient A's baby was
delivered with Apgar scores of 0/0. On or about December 4, 2003,
following a second pregnancy, Respondent delivered Paiient A's fetus by
Cesarean section at approximately 37 weeks, 2 days gestation.
Respondent's medical care of Patient A deviated from accepted standards of

medical care as follows:

|| September 2001 Delivery .

1. Respondent, on September 15, 2001, ruptured Patient A's
membranes without adequate medical indications and/or in
circumstances where there was an increased risk of umbilical cord

prolapse.

2. Respondent failed to appropriately manage the administration of
Pitocin to Patient A. .

3. Respondent attempted and/or Ferformed a forceps rotation and/fora .
forceps delivery of Patient A's fetus without adequate medical .

indications.

4, Réspondent, during the September 16, 2001 delivegy, failedto
zppropriately and/or adequately manage the second stage of Patient

s labor.




5. Respondent failed to timely transfer Patient A’s depressed baby to the
pediatrician and/or neonatologist. .

December 2003 Delivery

6. Respondent failed to adequately assess the fetus following a non-
stress test on December 4,2003 and prior to performing a cesarean

section.

7. Respondent, on December 4, 2003, delivered by cesarean section,
Patient A's fetus at approximately 37 weeks +2 gestation without an

adequate medical indication.

8. Respondent failed to maintain an adequate medical record for :
Patient A regarding the September 2001 and/or the December 2003
deliveries and/or the prenatal care for those deliveries. '

B. Respondent provided gynecological and obstetrical caré to Pétient B at his.
offices and at Crouse Hospital, Syracuse, New York during the period
including from October 14, 1999 to December 9, 2003. Respondent

- performed an operative vaginal delivery on Patient B on or about
September 11, 2003. Respondent's medical care of Patient B deviated frdrh

accepted standards of medical care as follows:

1. Respondent failed to adequately evaluate Patient B for a coagulation
disorder given her prior history of deep vein thrombosis which was _ ,.
unrelated to birth control medication. UJ A 1/,-,1 67 WL_.

2. Respondent failed to adequately manage Patient B's second stage of
labor. ‘7.3/‘7 W,

3. Respondent aﬂempted-to rotat_ea'and/or deliver Patient B's fetus by
multiple operative dellv_elg devices contrary to accepted standards of
medical care and/or failed to perform a cesarian Section. : '

man—

4. Respondent failed to maintain an adequate medical record for
Patient B, including, but not limited to, Respondent's failure to
adequately document Patient B's second stage of labor and/or the

methods used to effect the delivery.

 C. Respbhdent provided obstetrical and gynecological care to Patient C at his
offices and at Crouse Hospital, Syracuse, New York during the period
including March 5, 2003 thrbugh March 8, 2004. Respondent performed a |
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forceps delivery of Patient C on August 21, 2003. Respondent's medical
care of Patient C deviated from accepted standards of medical care as

follows:

1. Respondent ruptured Patient C's membranes prematurely and/or
without adequate medical indications.

2. Respondent performed a forceps rotation and/or delivery of Patient C
- without adequate medical indications and/or contrary to accepted

standards of medical care.
3. . Respondent failed to maintain an adequate medical record for

Patient C.
Respondent provided obstetrical and gynecological care to patient D at his
offices and at Crouse Hospital, Syracuse, New York during the period ‘
including October 13, 2003 to_ December 9, 2005. On or about November 4,
2005, Patient D had a viable pregnancy in excess of 33 weeks. On or abdut
November 4, 2005, Respondent misdiagndsed patient D with an
approximately 8 to 9 week, non-viable pregnancy. On November 8, 2005,
Respondent ordered Methotrexate be given to Patient D. On November 23,
- 2005, Respondent performed a suction dilation 4and curettage on Patient D.
On December 7, 2005, Patient D had a spontaneous vaginal delivery of a 39
week male infant. Respondent's medical care of patient D deviated from

accepted standards of medical care as follows:

1. Respondent failed to-éccurately diagnose Patient D's third trimester
| pregnancy on one or more occasions. .
2. Respondent failed to adequately review and/or analyze‘ and/or assess

Patient D's serum progesterone levels.

3.  Respondent failed to obtain and/or order an abdominal ultrasound
evaluation of Patient D. :

4. Respondent failed to adequately evaluate Patient D prior to treating
her with IM Methotrexate. ,




5. Respondent treated patient D with IM Methotrexate and/or then
- performed a suction dilation and currettaﬁe for erroneous and/or
inadequate medical indications. In the aiternative, Respondent failed
to document adequate medical indications.

6.  Respondent failed to maintain an adequate medical record for Patient

Respondent provided obstetrical care to Patient E at his offices and at
Crouse Hosbital, Syracuse, New York during the period including June 9,
2004 to November 18, 2004. Patient E was approximately 17 4/7 weeks
pregnant at the time of her treatment on June 9, 2004 and presented with'_
Signs and symptoms of a threatened second trimester abortion.
Respondent’s medical care of Patient E deviated from accepted standards of

care as follows:

1. Respondent failed to appropriately manage patient E’s threatened |
abortion. .

2. Respondent prescribed @ocoIYIic agents in the treatment of Patient E
inappropriately and/or without adequate medical indications.

3. Respondent placed a cervical cerclage in Patient E without adequate
medical indications. - '

4. Respondent failed to timely remove the cervical cerclage from
Patient E. -

5. Respondent failed to timely and/or adequately treat Patient E's
significant anemia at or about the time of Patient E's hospital

discharge on July 10, 2004.

6. Respondent dictated on Au%ust 6, 2004 his summary of Patient E's
hospital discharge on July 10, 2004. In that summary, Respondent
suggests that he was aware of Patient E's anemia at the time of
discharge, when in fact Respondent did not prescribe iron to Patient E
until six days after her hospital discharge. Respondent's discharge

summary is misleading, among other things.

7. Respondent failed to maintain an adequate and/or accurate medical
record for Patient E. - . :




Respondent provided medical care to Patient F during the period from April,
2000 through August, 2000 for complaints of right lower quadrant pain,
among other conditions. On July 28, 2000, Respondent Iysed‘adheSions in
a laparoscopic procedure during which Respondent created and repaired a
rent in the serosa of the small bowel and perforated the uterine fundus.

Respondent's medical care of Patient F deviated from accepted standards of

care in the following respects:

1.  Respondent failed to obtain é pre-operative surgical consultation in -
view of Patient F's co-morbidities, and her increased risk of bowel

injury, among other things.

2. Respondent failed to order a bowel prep for Patient F prior to the
laproscopic surgery. o S

3. Respondent failed to adequately evaluate, manage, and/or treat
Patient F intra-operatively and/or post-operatively for the iatrogenic
injury or injuries sustained by Patient F during the laproscopic
procedure on July 28, 2000. .

4, Respondent failed to timely and/or adequately evaluate, manage,
and}())r treat Patient F following her discharge’on July 28, 2000.

5. ‘Respondent failed to obtain a timély sur?ical consultation following
Patient F's admission to Crouse Hospital on July 30, 2000.

6. Respondent failed to maintain an adequate medical record for
Patient F. '




SPECIFICATION OF CHARGES

FIRST THROUGH SIXTH SPECIFICATIONS
' GROSS NEGLIGENCE

Respondent is charged with committing professional misconduct as defined

in N.Y. Educ. Law § 6530(4) by practicing the profession of medicine with gross
negligence on a particular occasion as alleged in the facts of the following:
1. The facts set forth in the following paragraphs: A and A.2 and/or

A and A.3. _ ,
2. . The facts set forth in the folldwing paragraphs: B and B.2 and/or
B and B.3. | ‘
3. The facts set forth in the following paragraphs: C and C.1 and/or
Cand C.2. | |

4, The facts set forth in the following paragraphs: D and D.1 and/or
D and D.2, and/or D and D.3, and/or D and D.5. |

5. The facts set forth in the following paragraphs: E and E.1 and/or
E and E.2, and/or E and E.3, and/or E and E.5. |

6.  The facts set forth in the following paragraphs: F and F.1 and/or
F and F.2, and/or F and F.3, and F and F.4, F and F.5.

SEVENTH THROUGH TWELFTH SPECIFICATIONS
GROSS INCOMPETENCE -

Respondent is charged with committing professional misconduct as deﬁnéd

in N.Y. Educ. Law § 6530(6) by practicing the profession of medicine with gross |
incompetence on a particular occasion as alleged in the facts of the following:

7. The facts set forth in the following paragraphs: A and A.2 and/or
A and A.3. '




8. The facts set forth in the following paragraphs: B and B.2 and/or

B and B.3.
9. The facts set forth in the following paragraphs: C and C.1 and/or

Cand C.2. ,

10.  The facts set forth in the following paragraphs: D and D.1 and/or
D and D.2, and/or D and D.3, and/or D and D.5.

11. The facts set forth in the following paragraphs: E and E.1 »and/or
E and E.2, and/or E and E.3, and/or E and E.5. ‘

12. The facts set forth in the following paragraphs: F and F.1 and/or:
F and F.2, and/or F and F.3, and/or F and F.4, and/or F and F.5.

THIRTEENTH SPECIFICATION
NEGLIGENCE ON MORE THAN ONE OCCASION
Respondent is charged with professional misconduct under N.Y. Educ. Law

§ 6530(3) by reason of his having practiced medicine with negligence on more than
one occasion, in that Petitioner charges: ) '
13.  The facts set forth in two or more of the following paragraphs: A

and A.1,Aand A2, Aand A.3, Aand A4, A and A.5, A and A.6,

"AandA7,BandB.1,B and B.2, B and B.3, C and C.1, C and
C.2,DandD.1,Dand D.2, D and D.3, D and D.4, D and D.5, E
and E.1, E and E.2,Eand E.3, E and E4, E and E.5, E and
E.6, Fand F.1, F and F.2, F and F.3, F and F.4, and/or.

F and F.5.




FOURTEENTH SPECIFICATION

INCOMPETENCE ON MORE THAN ONE OCCASION

Respondent is charged with professional misconduct under N.Y. Educ. Law
§ 6530(5) by reason of his having practiced medicine with incompetence on more
|| than one occasion, in that Petitioner charges: . '
14.  The facts set forth in two or more of the following paragraphs: A

and A.1,Aand A.2, Aand A.3, A and A4, A and A5, Aand A6,

Aand A.7,B and B.1,B and B.2, B and B.3, C and C.1, C and

C.2,DandD.1,D and D.2, D and D.3, D and D.4, D and D.5,

Eand E.1, Eand E.2, E and E.3, E and E.4, E and E.5, E and

E.6, FandF.1,Fand F.2, F and F.3, F and F.4, and/or Fand

F.5.

FIFTEENTH THROUGH TWENTIETH SPECIFIQATIQ N§
: FAILURE TO MAINTAIN RECQRQ§

Respondent is charged with committing professional misconduct as defined _
in N.Y. Educ. Law §6530(32) by failing to maintain. a record for each patient which -
accurately reflects the care and treatment of the patient, as alleged in the facts of:

15.  The facts set forth in the followmg paragraphs A and A.8.

16. The facts set forth ln the following paragraphs: B and B. 4.

17.  The facts set forth in the following paragraph_s. C and C.3.

18.  The facts set forth in the following_paragraphs: Dand D.6.

19.  The facts set forth in the following paragraphs: E and E;G,

~ - and/or Eand E.7. |
20. .Thé facts set forth in the following paragraphs: F and F6




May /2 , 2007
~ Albany, New York

Redacted -Signature
L J

Peter D. Van Buren

- Deputy Counsel

Bureau of Pr‘ofessional

Medical Conduct




