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Navemberi Dates of Hearing:

SUMtlARY OF PROCEEDINGS
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Pre-Hearing Conference: November 15, 1991

Iannuzzi, John Nicholas

Iannuzzi , Esq. Evidence was received and witnesses sworn and

heard and transcripts of these proceedings were made.

After consideration of the entire record, the Hearing

Committee issues this Determination.

ESQot ADMINISTRATIVE LAW

JUDGE, served as the Administrative Officer. The Department of
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The Respondent appeared by Iannuzzi 8 
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the Public Health Law. LARRY 
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of the State Board for Professional Medical Conduct, served as the

Hearing Committee in this matter pursuant to Section 
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‘1 transcript page numbers or exhibits. These citations represent

2

jjthe entire record in this matter. Numbers in parentheses refer to

!

FINDINGS OF FACT

The following Findings of Fact were made after a review Of

!Itwenty-four  patients.

/

condition of

records. The

occasion, fraudulent practice of medicine, ordering

use of treatment facilities not warranted by the

the patient and the failure to maintain accurate

charges relate to the medical care and treatment of

t
; treatment or

! more than one

j negligence, negligence on more than one occasion, incompetence on

i The Department has charged Respondent with gross

21, 1992

STATEMENT OF CASE
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February

I
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11 Conclusions of Law and
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1 calculated in weeks from the date of the last menstrual period.,

3

taken, and/or

systemic illnesses. The age of a suspected pregnancy is generally

591).

5. An adequate history to support a diagnosis of

pregnancy would include, at a minimum, inquiries as to the last

menstrual period, past cycles, prior pregnancies, prior abortions,

existing medical conditions, allergies, medications 

*

555-556, 

(40-44, 67, 550-553 

i detailed history and appropriate physical examination? laboratory

tests, and/or sonography when necessary.

/ physician’ s responsibility to establish such a diagnosis, through

ii the patient wants to have an induced abortion. It is always the

/ appropriately pursued and established by the physician, assuming

Xl.

4. The performance of a first trimester abortion is

justified only when a definitive diagnosis of pregnancy is

Z).

3. Respondent, an obstetrician/gynecologist, rendered;

medical care to Patients A through X. (Dept. Ex. A through 

Thiells, New York 10984. (Dept. Ex. 

31, 1992 from 1662 Crescent Drive,:1, 1991 through December 

Z).

2. Respondent is currently registered with the New York

State Education Department to practice medicine for period January

8, 1965 by the issuance of license number

095765 by the New York State Education Department. (Dept. Ex. 

any, was

considered and rejected in favor of the cited evidence.

1. Respondent was authorized to practice medicine in New

York State on November

evidence found persuasive by the Hearing Committee in arriving at

a particular finding. Conflicting evidence, if



591-593).(42-45, 560-561, ! 
,l

i the uterus, is not indicated and creates risks for the patient.
1’

; performance of an abortion, without ultrasound confirmation of the

size of the pregnancy or clinical confirmation of the growth of

;I positive urine pregnancy test. Under those circumstances, the

:! pregnancy that is not in the uterus, or a false1 pregnancy? a

A patient with those symptoms could have an extremely early1 
.i

I enlarged uterus, a diagnosis of pregnancy has not been confirmed.

; with a positive urine pregnancy test and a normal or minimally

560).

8. When pregnancy is suspected and a patient presents

(41, 43-44, 551, 553, 568, 

: blood pregnancy test (Beta HCG Subunit) and /or ultrasound. When

clinically necessary, ultrasound will confirm the size and

location of the pregnancy.

) urine test. A diagnosis of pregnancy can also be confirmed by a

i laboratory tests, including a properly administered, sensitive
‘/

I
I 7. A diagnosis of pregnancy should be confirmed by

,
: period. (41-42, 45-47, 572).

/ is generally measured in weeks and should be related to the age of

the pregnancy as measured in weeks since the last menstrual

I
( masses, and/or the patient’s vital signs. The size of the uterus

: of the uterus, the presence or absence of any other pelvic
j

enlargement of the uterus, the size of the uterus, the orientation

j examination and a bimanual pelvic examination looking for

I, diagnosis of pregnancy would include, at a minimum, an abdominal

I 6. An adequate physical examination to support a

601-602).550-551,  555-556, : (40, 44, 49-50, 



1.

13. A prudent physician who performs first trimester

:’ 597-598 
,I

555,(49-50,  4; including screening for diabetes, and a blood count.

;j In addition, certain laboratory tests would be necessary,
‘I

1 illnesses, any heart disease, lung disease, and/or liver disease.
i

anesthesia, past operations, allergies, medications, systemicI

1 conditions
i

that would increase the risks

obtain a history

existing medical

associated with
I

to,I from the patient including, but not limited 
1
j standards of practice require that the physician

571).

12. Prior to the administration of anesthesia, acceptable

j facilities, in accordance with the physician’s and patient’s

choice. (47-48, 

,I depending on the available’ either local or general anesthesia,

! 11. First trimester abortions can be performed under’
6

/
I560).‘! pregnancy. (46-47, 551, 
/I

th$
!

absence of ultrasound confirmation of the size and location of 
‘!I

the!/ it is reasonable to perform a first trimester abortion, in ,i
I

(42-44).

10. It is generally accepted medical practice that the

size of a patient’s uterus should be seven to eight weeks before

9. When clinical findings include a positive urine

pregnancy test and a normal or minimally enlarged uterus, it is

generally accepted medical practice to wait a week or two and re-

examine the patient, or perform an ultrasound examination to

determine the location and size of the pregnancy, or to order a

quantitative blood pregnancy to determine the level of pregnancy

hormone in the patient’s blood.



I

BI.

6

I[ curettage under general anesthesia on Patient B. (Dept. Ex. 

13, 1987, Respondent performed a

.

17. On or about August 

. A)‘/ Ex 

II Patient A. (Dept.I suction curettage under general anesthesia on
!

25, 1987, Respondent performed aI 16. On or about September I
I

(584-585)./ record, and order appropriate follow-up.
I
! clinician would document that fact in the patient’s medical

;/ 15. When an ectopic pregnancy is suspected, a reasonable

/ death. (56-57).
I

,I they are implanted, possibly resulting in bleeding, shock and
I

may continue to grow and may rupture the tissue where
I
1 removed,

I
; occur in a fallopian tube. Ectopic pregnancies, if not surgically

572-574).

14. An ectopic pregnancy is any pregnancy outside of the

normal intrauterine location. The majority of ectopic pregnancies

pregnancy*!

the type and amount of tissue removed, and /or the amount of

blood estimated to have been lost. (51-56, 568, 

pregnancy9 the type of anesthetic

agents used and the amounts administered, by what means the cervix

was dilated, the type of instruments used to remove the 

signs, the findings on

physical examination, the results of laboratory tests, including

the urine or blood pregnancy tests used, consents to the abortion

and to the administration of anesthesia, identity of the physician

who performed the abortion, the time and date of the procedure,.

confirmation of size of the 

abortions keeps accurate medical records reflecting the treatment

rendered. The medical record should contain the following: the

patient’s history, the patient’s vital 



I a suction curettage under general anesthesia’on Patient K. (Dept.

K.

Subsequently, on or about September 26, 1987, Respondent performed
I

; suction curettage under general anesthesia or T.O.P. on Patient 

J).

26. On or about September 13, 1987, Respondent performed a

; Ex. 

! suction curettage under general anesthesia on Patient J. (Dept.

t 25. On or about September 15, 1987, Respondent performed a

I).1 Ex. 
’

1 suction curettage under general anesthesia on Patient I. (Dept.

25, 1987, Respondent performed a
;i

24. On or about August 
:I
*j

H).1: curettage with general anesthesia on Patient H. (Dept. Ex. 

I 23. On or about August 14, 1987, Respondent performed a

G).! on Patient G. (Dept. Ex. 
,I

i have performed a termination of pregnancy under general anesthesia

to,1487, Respondent claimed 

F).

22. On or about September 14, 

,f curettage under local anesthesia on Patient F. (Dept. Ex. 

ai

E).

21. On or about September 19, 1987, Respondent performed 

I/ E x. 

1 suction curettage under general anesthesia on Patient E. (Dept.

18, 1987, Respondent performed a

DI.

20. On or about October 

12, 1987, Respondent performed a

suction curettage under general anesthesia on Patient D. (Dept.

Ex. 

Cl.

19. On or about October 

1987,  Respondent performed a

suction curettage under general anesthesia on Patient C. (Dept.

Ex. 

18. On or about September 5, 



I

8

(Dept..,suction  curettage under general anesthesia on Patient T.

1987, Respondent performed a
:I

S).

35. On or about September 19, 

& C under general

anesthesia on Patient S. On or about October 31, 1987, Respondent

performed a curettage on Patient S. (Dept. Ex. 

23, 1987, Respondent attempted another D 

8 C under general anesthesia on Patient S. On or about October

R).

34. On or about October 16, 1987, Respondent attempted a D

Q).

33. On or about October 30, 1987, Respondent performed a

suction curettage under general anesthesia on Patient R. (Dept.

Ex. 

P).

32. On or about November 14, 1987, Respondent performed a

T.O.P. under local anesthesia on Patient Q. (Dept. Ex. 

12, 1987, Respondent performed a

curettage under general anesthesia on Patient P. (Dept. Ex. 

0).

31. On or about September 

’

30. On or about August 13, 1987, Respondent performed a

curettage under general anesthesia on Patient 0. (Dept. Ex. 

N). 

MI.

29. On or about August 19, 1987, Respondent performed a

suction curettage under general anesthesia on Patient N. (Dept.

Ex. 

M, (Dept.

Ex. 

.anesthesia  on Patient 

L).

28. On or about August 8, 1987, Respondent performed a

suction curettage under general 

a

suction curettage under general anesthesia on Patient L. (Dept.

Ex. 

29, 1987, Respondent performed 

K).

27. On or about October 

Ex. 



I

EX.

9

RI: (Patient S: 167-176; Dept. 

9);

‘(Patient R: 162-167; Dept. Ex. 

Qr 159-162; Dept. Ex. P); (Patient Pr 154-1593 Dept. Ex. ; 

0); (PatientNl; (Patient 0: 149-154; Dept. Ex. ‘145-149;  Dept. Ex. 

, N:Ml; (Patient L): (Patient M: 142-145; Dept. Ex. 

K): (Patient L: 139-

1; 142; Dept. Ex. 

J); (Patient K: 131-139; Dept. Ex. ;/ Dept. Ex. 

I):124-127: Dept. Ex. 
;j

HI; (Patient I: (Patient J: 127-131;/j Ex. 

G); (Patient H: 119-123; Dept.FI; (Patient G: 116-119; Dept. Ex. i 

1 Eli (Patient F: 111-116; Dept. Ex.j (Patient E: 107-111; Dept. Ex. 

D):Cl; (Patient D: 102-107; Dept. Ex. ’ 97, 100-102; Dept. Ex. 

B): (Patient C:A); (Patient B: 90-95; Dept. Ex. ' 78-80; Dept. Ex. 

73-74, 76-77,

(60-67).

41. With regard to each Patient A through X Respondent

failed to document an adequate history. (Patient A: 

39, inclusive, as listed above.

lj:ted

in Paragraphs 16 through 

1 of Patients A through X prior to performing the procedures 

I 40. Respondent did not adequately document his evaluation

X1.j curettage under general anesthesia on Patient X. (Dept. Ex. 

29, 1987, Respondent performed aOn or about September 

W).

39.

W, (Dept. Ex. 1 curettage under general anesthesia on Patient 
I

! 38. On or about August 15, 1987, Respondent performed a

V).<Oept .EX. i 

\ performed a T.O.P. under general anesthesia on Patient V.

3, 1987, Respondent claimed to havei 37. On or about August t

U).Ex. 1 

1, suction curettage under general anesthesia on Patient U. (Dept.
I

1987, Respondent Per’formed a

T).

36. On or about August 27, 

/ Ex. 
i



D); (Patient

10

102-107: Dept. Ex. Cl; (Patient D: 100-102; Dept. Ex. : 

979B)i (Patient C: 90-953 Dept. Ex. A): (Patient B:I Dept. Ex. 
I

78-80;76-77, 613-614); (Patient A: 73-74, (60-67, 85, / abortion.

above-

listed procedures were not adequate to appropriately diagnose

pregnancy and to select patients clinically suitable to undergo

, the history and physical examination and

testing conducted by Respondent prior to performing the 

U, V and WT, Q, P, 0, 1 

N,M, L, I, HP G, D, C, B, 
I

43. With regard to Patients A, 

X1.W); (Patient X: 190-193; Dept. Ex. ! W 187-190; Dept. Ex. j/

V); (PatientVr 182-187: Dept. Ex. U); (Patient .I 179-182; Dept. Ex. 

T); (Patient U:S); (Patient T: 176-179; Dept. Ex. 176: Dept. Ex. 

R); (Patient S: 167-

:! 

Q); (Patient R: 162-1673 Dept. Ex. 

Pli (Patient Q: 159-162;

Dept. Ex. 

0): (Patient P: 154-159: Dept. Ex. 

N); (Patient 0: 149-154; Dept.

Ex. 

Ml; (Patient N: 145-149; Dept. Ex. 

Ex.’L); (Patient M: 142-145; Dept. 
/

(Patient L: 139-142; Dept. Ex. 

,
KIiiJ); (Patient K: 131-139; Dept. Ex. 

I); (Patient!

Jr 127-131; Dept. Ex. 

H); (Patient I: 124-127; Dept. Ex. 

G)i (Patient H:;

119-123; Dept. Ex. 

6: 116-119; Dept. Ex. F); (Patient 116: Dept. Ex. 

lll-El; (Patient F: 107-111; Dept. Ex. D); (Patient E: 

Cl; (Patient D: 102-107;

Dept. ‘Ex. 

BIi (Patient C: 97, 100-102; Dept. Ex. 

90-95; Dept. Ex.A); (Patient B: 78-803 Dept. Ex. 73-74, 76-77, 

X1.

42. With regard to each Patient A through X Respondent

failed to document an adequate physical examination. (Patient A:

190-1933  Dept. Ex. W); <Patient X: 

187-190;!

Dept. Ex. 

VI; (Patient W Vr 182-187; Dept. Ex. Uli <Patient 

U: 179-182; Dept.,

Ex. 

T); (Patient Tr 176-179; Dept. Ex. s); (Patient 

0
,/

!I
ii

‘I
‘I

1
I



W, Respondent knew or should have known that his

11

T, U and Q, P, 0, 

NpMt Lt I, G, E, DI C, 8, 

Xl.

45. With regard to Patients A, 

W)i

(Patient X: 190-193; Dept. Ex. 

187-190; Dept. Ex. V): (Patient W 

U); (Patient

v: 182-187; Dept. Ex. 

T); (Patient U: 179-182; Dept. Ex. 

T:

176-1793 Dept. Ex. 

Sit (Patient 

Q); (Patient R: 162-

167; Dept. Ex. RI; (Patient S: 167-176; Dept. Ex. 

154-159:

Dept. Ex. PI; (Patient Q: 159-162; Dept. Ex. 

0); (Patient P: N); (Patient 0: 149-154; Dept. Ex. 

Ml; (Patient N: 145-1493 Dept.

Ex. 

L); <Patient M: 142-145; Dept. Ex. 

Ex.K); (Patient L: 139-142; Dept. 

J);

(Patient K: 131-139; Dept. Ex. 

i Dept. Ex. I); (Patient J: 127-131 

H); (Patient

I: 124-127; Dept. Ex. 

G); (Patient H: 119-123; Dept. Ex. 

FI; (Patient G:

116-119; Dept. Ex. 

El; (Patient F: 111-116; Dept. Ex. 

D); (Patient E: 107-

111: Dept. Ex. 

C); (Patient D: 102-107; Dept. Ex. 

97, 100-102;’

Dept. Ex. 

Cr Bl; (Patient 90-953 Dept. Ex. 

1

Ex. A); (Patient B: 

Dept.:69); (Patient A: 73-74, 76-77, 78-80; 

dischargei

of the patients. (67, 

01

performing the above-listed procedures and prior to the 

W).

44. Respondent did not adequately evaluate and note the

medical conditions of Patients A through X subsequent t 

187-190; Dept. Ex. 

U); (Patient V:

182-187: Dept. Ex. VI; (Patient W 

U: 179-182; Dept. Ex. T); (Patient 

Q); (Patient T: 176-

179; Dept. Ex. 

P); (Patient Q: 159-162; Dept. Ex. 

0); (Patient P: 154-159;

Dept. Ex. 

0: 149-1543 Dept. Ex. Nl; (Patient 

N: 145-149; Dept.

Ex. 

Ml; (Patient M: 142-145; Dept. Ex. Lli (Patient 

I); (Patient L: 139-142; Dept. Ex.124-127; Dept. Ex. I: 

HI:!

(Patient 

Gl; (Patient H: 119-123; Dept. Ex. 116-119; Dept. Ex. G!

t
,

[



S); (Patient V: 182-

12

J); (Patient S: 167-176; Dept. Ex. i Dept. Ex. 

F); (Patient J: 127-131;

‘I

. (Patient F: 111-116; Dept. Ex. El:‘/ Ex 

107-111; Dept.598-600);  (Patient E: 1 patients. (583-584, 593-594, 
f/
%i follow-up on the potentially life-threatening conditions of these

S, V and X evidenced a risk for

I
i ectopic pregnancy. Respondent did not adequately treat and/or

J, F, E, j 47. Patients 
1

Xl.0, and R through E, G through ! A through 
I

605-608;  Dept. Ex.j under anesthesia. (51-53, 67-70, 566, 586-587, 

’ Respondent did not adequately note the patients* vital signs while
i’

/ appropriately record the timing of anesthetic administration.

E, G through 0 and R through X were

subjected to general anesthesia by or under the direction of

Respondent. For each of these patients, Respondent did not

W).

46. Patients A through 

187-190; Dept. Ex. U); (Patient W 182: Dept. Ex. 

179-T); (Patient U: Q); (Patient T: 176-179; Dept. Ex. 

159-162;i

Dept. Ex. 

P); (Patient Q: 0); (Patient P: 154-159; Dept. Ex. 

‘I

Ex. 

N); (Patient 0: 149-154; Dept.1145-149: Dept. Ex. Ml; (Patient N: 

Ex.jL); (Patient M: 142-1453 Dept. Lr 139-1423 Dept. Ex. 

I);

(Patient 

G): (Patient I: 124-127; Dept. Ex. 116-119: Dept. Ex. 6:

El; (Patient107-111; Dept. Ex. D): (Patient E: 

Cl; (Patient D:

102-107; Dept. Ex. 

97, 100-102; Dept. Ex. B); (Patient C: 

90-953

Dept. Ex. 

AI; (Patient B: Ex. 76-77, 78-80; Dept. 73-74, 

613-614):

<Patient A: 

593-594,  

diagnoses of pregnancy had not been adequately confirmed.

Respondent should have informed each of these patients that she

may not have been pregnant and may not have needed an abortion,

(65-67, 84-85, 195, 577-580, 590-591, 



/
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the. type and amount of,

:
(47, 67, 591).

52. Respondent did not note

I on a patient where pregnancy has not been adequately confirmed.

I’ and/or medical practitioner to perform a first trimester abortion
t

51. It is not acceptable medical practice for a physician:I

590).,i 

,; and unable to ascertain the size of the uterus. (194-195, 570,
I

pregnancy,

‘I

.I in making a determination

198, 563, 572, 574).

the patient’s wishes regarding the

should he considered by the physician

of the proper care to be rendered to

the Patient, a first trimester abortion should not be performed

where the physician is unable to adequately diagnose 

: performance of an abortion

! rendered to them. (65-67,

50. Although

i) accurately represent the condition of his patients and the care

I 49. Respondent failed to keep medical records which
il

I.588-590,  593-594 579-580,  :j
I: 

187rl145, 148-149, 154-156, 159, 162, 178-179, 1811 ;/ 127, 138, 142, 

123-124,,ij the medical records. (73, 86-89, 94-95, 102, 107, 119,

I, 
follow-up,and should have documented such follow-up in/j appropriate 

j! pregnant. Respondent should have informed the patients with
;j
lj reports indicated that each of these patients had not been

&: procedures. Respondent should have known that the pathology
.I

)/ the time that Respondent performed the above-listed surgical
,’ 

u and W were Pregnant atT,Q, P, 0, N, MI L, I, 6, H, D, c, B, 1i 

I

I
48. The pathology reports did not confirm that Patients A,

X1.Ex. 190-193; Dept. V); (Patient X: 187: Dept. Ex. j 



X1.

The Hearing Committee concluded that it was more likely than not

that the signatures on the medical records were written by

Respondent. Thus, they concluded that Respondent was the treating

14

!

medical records of Patients A through X. (Dept. Ex. A through 

jj signature, found in Dept. Ex. Z, with the signatures found in the

;/ The Hearing Committee compared examples of Respondent’s

)/ Discussion

16-39).U, W and X. (l-3, T,S, R, 

”O’ N’ Mp Lp Kp Jp Iv HP F? Et D, Cr Bt A, following  patients: 

A, to the extent that the Hearing Committee

concluded that Respondent did provide medical care to the listed

patients and performed the listed surgical procedures on the

(1) Paragraph 

1

Factual Allegations should be sustained:

!

to the specific Findings of Fact,
I

.: which support each conclusion.

FACTUAL ALLEGATIONS

The Hearing Committee concluded that the following

Committee unless noted otherwise.1iunanimous vote of the Hearing

Numbers in parentheses refer

: 

a’’ Findings of Fact listed above. All conclusions resulted from 

Xl.

CONCLUSIONS OF LAW

The following conclusions were made pursuant to the

,j 

:I through X received oxygen and ventilation. (Dept. Ex. A through

hI/ 53. Respondent did not note whether each of Patients 

X).; Ex. A through 

/ intravenous fluid administered to each of these patients. (Dept.

II
!i 



Lp

15

It Gp E* D, C, B, At 

Al(e) is sustained as to the first sentence

of the allegation, with regard to Patients 

(6) Paragraph 

(13,441.(5) Paragraph Al(d):

Xl.S and R, K, J, F, (E, 

9,13,43), and not sustained with regard to the remaining Patients: 

(4,7-U, V and W:T, Q, P, 0, N, M, LI I, H, G, 0, C, B, 

Al(c) is sustained with regard to Patients

A, 

(4) Paragraph 

(4,6,13,40,42).(3) Paragraph Al(b):

(4,5,13,40,41).(2) Paragraph Al(a):

8 C performed on October

23, 1987 was performed under general anesthesia.

S does not

support a conclusion that the attempted D 

, the allegation with regard to the use of general anesthesia:

Patient S: The medical record for Patient 

P, but does not indicate the type of

anesthesia administered. Therefore, the Committee did not sustain

4 Patient P: The medical record indicates that a curettage

was performed on Patient 

1 not perform terminations of pregnancy, as alleged;

not Pregnant. Therefore, Respondent did;; that these patients were 

G, Q and V: A review of the records indicates

j regard to several of the patients, as set forth below:

Patients 

:I identified patients.

The Hearing Committee further concluded that although

Respondent did provide medical care to all of the identified

patients, the Factual Allegation was not sustained, in part, with

,/ location where the medical care and treatment was rendered to the

physician. The Hearing Committee made no finding as to the



;

i!
! 

,

1: Patients A through X that they were pregnant. Therefore, the

Committee did not sustain the second sentence of Factual

Allegation Al(e). However, the Committee concluded, by a

16

ii which demonstrated that Respondent knowingly and falsely informed

;! The Hearing Committee found no evidence in the record
/I

‘/ the doubt to Respondent.

,I
‘i patients were sufficiently equivocal as to give the benefit of

.i concluded that the pathology reports submitted for these seven

:I Committee reviewed the records for all of the patients and

S and X. TheRpKp J? F, E, 1, all patients except Patients 

i!
Patients A through X were not adequate to

, appropriately select them as clinically suitable to undergo)

abortions. The Committee sustained this allegation with regard to

I! Respondent on
I

Al(c) alleged that the tests performed byI Paragraph
I

IAl(b) and Al(d)., 
,

Al(a)I; Paragraphs 
,
jI necessary physical examinations. Thus, the Committee sustained/
!
iI
!’ to Respondent’s failure to obtain such information or perform the/

due;jI documentation of the necessary information, the inadequacy was 

Al(e) alleged failures in

of Patients A through X prior to

performing abortions on the patients. In the absence of any

affirmative evidence introduced by Respondent, the Hearing

Committee concluded that where the records contained inadequate

Al(a)

Respondent’s evaluations

The second sentence of the allegation

through

(45).

Discussion

Paragraphs

T, U and W.

is not sustained.

9, PI 0, N, M, 

..



P) does not indicate that the patient received

general anesthesia. The Hearing Committee found that the amounts

Of anesthetic agents administered were documented in the medical

records. As a result, the Committee did not sustain that portion

17

‘; identified patients, except Patient P. This patient’s medical
‘I
record (Dept. Ex.

j The Committee sustained these allegations for all of the
!

,j identified patients, each of whom received general anesthesia.

A2(d) concern

Respondent’s alleged failure to maintain accurate records for the

A2(a) through

(53).

Discussion

Factual Allegations

A2(d): (11) Paragraph 

(52).A2(c):  (10) Paragraph 

(46).A2(b):  (9) Paragraph 

(46).

I regard to the timing of the anesthetic agent administered to these,

patients, but not sustained as to the amount of agents.

administered.

withiA2(a): This allegation was sustained 

E, G through 0 and R through X.

(8) Paragraph

to these patients.

A2: This allegation was sustained with

through 

(12,13,46,51,52).i 

./ regard to Patients A

(7) Paragraph

,
allegation with regard

.: confirmed. Again, the records for these eight patients were

equivocal; as a result, the Hearing Committee did not sustain the

S, V and X had not been adequatelyR, K, JI HI FI I except Patients 

i/
known that the pre-procedure diagnoses for all of the patients

ii

!I
i preponderance of the evidence that Respondent knew or should have
I

I

I’



not.A4(a): The Hearing Committee did(14) Paragraph

‘!
diagnosis of pregnancy in any of the named patients.

not confirm a,’ Committee concluded that the pathology reports did 

i: submitted for analysis by Respondent. Therefore, the Hearing

U, and W show no signs of pregnancy in the tissuej; through 

Q, TN, P through C, H through I, L through ; Patients A through 
1:
:I

The pathology reports contained in the medical records for
:j

(13) Paragraph A4: (45,481.

Discussion
I
,

‘! regard to Patient R.

/

‘, Hearing Committee did not vote to sustain the allegation with

;: termination of an intra-uterine pregnancy. As a result, the

,i Committee concluded that Respondent probably achieved the

R), thevilli, (Dept. Ex. ;/ the presence of sparse chorionic
:, 

R, which noted/j upon its review of the pathology report for Patient 

!II
Based;‘, records clearly demonstrated a lack of adequate follow-up.

/I
3 evidenced a risk for ectopic pregnancy and that the medical.: 

/
;: I

all’S, V and X J, F, E, $ the Committee concluded that Patients 

ii Borgatta and reviewed the medical records. Based upon the record,
;!

The Hearing Committee accepted the testimony of Dr.I!
j/

1 Discussion

(14,15,47).

/I

:/ 
’

X, and not sustained with regard to Patient R.S, V and J, F, ;! 

E,(121 Paragraph A3 is sustained with regard to Patients 

!
anesthetic agent administered.;

A2ta) that alleged a failure to note the amount of! of Paragraph 

t
fl
I
1.
t.

.



I-PJp It HP D, Ct A, : Occasion): Sustained with regard to Patients’ 

A41.

Third Specification (Incompetence On More Than One

A3, and (d1, A2(a) through AZ, 

(e)rAl(a) through A, Al, :: regard to Patients K and R. (Paragraphs 
I

X; Not Sustained withV, W and T, U, S, Q, PI 0, M, N, L, H, I, J , i; 
:I

GpFp Et IIt Cp BP A, I: Sustained with regard to Patients I1 Occasion 

:! Second Specification (Negligence On More Than One;:
;i

A4).; A3, and 

(d)rthrough A2(a) A2, (e), Al(a) through 

and<

R. (Paragraphs A, Al, 

Q,

with regard to Patients K 

P, 0, Nt M, I_, J, 

with1

G, H, I, 

T, U, V, W and X; Not Sustained

Negligence): Sustained

S, 

F,Et D, C, BP A, 

” specification:

First Specification (Gross

regard to Patients 

:j parentheses refer to the Factual Allegations which support each

ini; regarding the Specifications of Charges. The citations 

conclusiond
\

The Hearing Committee reached the following 

OF CHARGES
I

SPECIFICATION 

.! sustained.i;

‘1 they had not been pregnant. As a result, this allegation was not
e( 

,: Respondent knowingly failed to inform each of the patients that

!I Therefore, the Hearing Committee could not conclude that

in fact review the pathology reports./ that Respondent did
,I 

: patients were not pregnant. However, the record contains no proof

I
!f reviewed the pathology reports and should have known that the

;!
upon a preponderance of the evidence, that Respondent should haveI

;, sustain this Factual Allegation. The Committee concluded, based!I
It/I. ‘1,



occasionr

and fraudulent practice of medicine.

The following definitions were utilized by the Hearing

Committee as a framework for its deliberations.

20

I more than one occasion, incompetence on more than one 

1j 
; forth suggested definitions for gross negligence, negligence on

,I Professional Misconduct under the New York Education Law” sets

;; the Department of Health. This document, entitled “Definitions of

Millock,  Esq., General Counsel for

96530.

This statute sets forth numerous forms of conduct which constitute

professional misconduct, but does not provide definitions of the

various types of misconduct. During the course of its

deliberations on these charges, the Hearing Committee consulted a

memorandum prepared by Peter J. 

; Professional misconduct within the meaning of Education Law 

: Respondent is charged with six specifications alleging

I

Discussion

4
A3).(d) and A2(a) through 11 

I#I
A2,:Al(d)t Al(b), Al(a), Al, 1: Sustained. (Paragraphs A, /I Records 

i’ Sixth Specification (Failure To Maintain Accurate
I
I

A4).I/Patient): Sustained. (Paragraphs A and 
/

,I Treatment Facilities Not Warranted By The Condition Of The

Or Use Of

] Sustained.

Fifth Specification (Ordering Treatment 

Not1:
I

Fourth Specification (Fraudulent Practice ,i

A4).A3, and cd), A2(a) through AZ,cd), :.
j

Al(a) throughA, Al, X. (Paragraphs S, W and R, Q, 0, N, K, 6, 1 

FIE, BI V; Not Sustained with regard to Patients T, U and PI ji II, 



/
I
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to

adequately confirm the existence of any pregnancies. In spite of

S through X clearly

demonstrated that Respondent failed to exercise the care that

would be exercised by a reasonably prudent licensee under the

circumstances. The records established that Respondent performed

abortions on twenty-two patients when Respondent was unable 

J, Patients L through Q and Patients 

X.

The Committee concluded, by a preponderance of the evidence, that

the medical care and treatment rendered by Respondent to Patients

A through 

i Lynn Borgatta, M.D., a board-certified obstetrician/gynecologist,

the only expert witness presented at the hearing. The Committee

found Dr. Borgatta to be a credible witness. In addition, the

Committee reviewed the medical records for Patients A through 

carefuliy evaluated the testimony of

I Gross Negligence

The Hearing Committee 

I necessary to practice the profession.

(4) Incompetence is a lack of the skill or knowledge

i! j from such failure and an indifference to the rights of others.

f the circumstances, a disregard of the consequences which may ensue;
I,

1 that would be exercised by a reasonably prudent physician under

(3) Gross negligence is a failure to exercise the care1

I:/ circumstances.

‘; would be exercised by a reasonably prudent licensee under the

(21 Negligence is a failure to exercise the care that

!i certain acts.

!I misrepresentation or concealment expressed or inferred from

(1) Fraudulent practice of medicine is an intentional



1 Committee concluded that Respondent’s conduct constituted gross

negligence with regard to twenty-two patients. It is axiomatic,

then, that the Hearing Committee concluded that Respondent’s

conduct also constituted negligence on more than one occasion.

Neqligence  On More Than One Occasion

As was set forth more specifically above, the Hearing

S through X.J, L through Q and ! Patients A through 

, Committee sustained the First Specification with regard to

to the level of gross negligence. Therefore, the Hearing

Rl indicated that Respondent did accomplish the removal of

pregnancy tissue. While the Hearing Committee found Respondent’s

care of Patients K and R to be marginal, at best, it did not rise

” tissue removed at that time indicated the presence of products of

conception, indicating that a pregnancy had been successfully

terminated. Similarly, the medical records for Patient R (Dept.

Ex.

the11 performed on September 26, 1987. The pathology report for 

I The patient

was followed by Respondent and another suction curettage was

3, 1987.; unsuccessful suction curettage on September 

j that the patient’s uterus was enlarged. The patient underwent an

K) indicatedEx, / The medical records for Patient K (Dept. I

I

,i ensued, as well as an indifference to the rights of others.

: demonstrated a disregard of the consequences which may have

; that Respondent’s behavior in this regard was egregious, and

II

that failure, Respondent subjected these patients to surgical

procedures, thereby placing the patients at risk for possible

adverse outcomes. The Hearing Committee unanimously concluded



BV The Condition
Of The Patient
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‘I not sustain the Fourth Specification.

Orderinq Treatment Not Warranted 

result,the  Hearing Committee did

I Committee did not find the intentional concealment necessary to

sustain a finding of fraud. As a 

IIj!
jj to inform the patients of the results. Therefore, the Hearing

.j did review the pathology reports or that he intentionally failed
:!

// However, the Committee found no evidence that Respondent actually

j upon each of these patients. The Hearing Committee

W were not

procedures

found that

Respondent should have reviewed the pathology reports and

therefore, should have known that the patients weren’t pregnant.

UI and

pregnant at the time Respondent performed the surgical

4, T through N, P through I through I, L through 

HC, 

:I Fraudulent Practice

The records established that Patients A through 

1 these twelve patients.
:[
ii Committee voted to sustain the Third Specification with regard to

!./ necessary to practice medicine. Accordingly, the Hearing
I/

;/ pathology review demonstrated a lack of the skill or knowledge
I

/j failure to obtain adequate amounts of tissue needed for a
;I
I; been obtained by Respondent. The Hearing Committee concluded that!I

:/ sufficient amounts of tissue to make a proper analysis had not

T* U and V demonstrated thatPI MI L, J, II HI D, CI AI :; Patients 
i

The pathology reports contained in the medical records for
! 

I
I

On More Than One Occasion
11

Incompetence 
I

S through X.J, L through Q and

Therefore the Hearing Committee sustained the Second Specification

with regard to Patients A through 
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: Specification.

DETERMINATION AS TO PENALTY

The Hearing Committee, pursuant to its Findings of Fact

to maintain accurate records and voted to sustain the SixthI 

i
Therefore, the Hearing Committee concluded that Respondent failed

: 
II

A through X subsequent to performing the procedures.i Patients

oxygen

and ventilation, and failed to note the medical conditions of
ji

failed to note whether the patients received ’ administered,

1 failed to note the type and amount of intravenous fluid

I patients’ vital signs during and after the surgical procedures,

1 timing of anesthetic agents administered, failed to note the

,, sustained.

Failure To Maintain Accurate Records

The record clearly established that Respondent’s medical

records were woefully inadequate. Respondent failed to adequately

document the history and physical examination, failed to note the

I
condition of the patients. Therefore, the Fifth Specification was

’
warranted by the

i by a preponderance of the evidence, that Respondent’s conduct

constituted the ordering of treatment not

j anesthesia, for these patients. The

in their medical records.

surgical procedures, under

Hearing Committee concluded,

j: Nevertheless, Respondent performed

jI
’ patients’ uterus, as described

I/ based upon the history, physical examination and size of the

I’ fact that Respondent knew the patients probably were not pregnant,
11

Tp U and W in spite of theQp Pp N, rMt ,K HII C, 8, A, ;, Patients 

;I
Respondent performed surgical procedures (“abortions”) on

‘I

i!
iII/
4
IIiI

i. l

I/

I i, 

//



Ii
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I

;: penalty, under all of the circumstances, was revocation.

., result, the Hearing Committee determined that the appropriate

any evaluation of Respondent’s potential for

rehabilitation. Therefore, it would not be appropriate to assess

a period of suspension, with appropriate re-training. As a

1 chose to present no witnesses to explain or defend his treatment

of these patients. The Hearing Committee was especially hindered

by the failure of the Respondent to appear and testify.

In the absence of such testimony, the Committee was unable

to make

vet;t conditions. Respondent faced these very serious charges,
:
8’

p performance of surgical procedures not warranted by the patients’;

,, demonstrated gross negligence, negligence, incompetence and the

! deficiencies in the medical care rendered by RespondentI

I
penalties.

As noted above, the Hearing Committee concluded that the

‘. probation, censure and reprimand, or the imposition of monetary
/s 

1 the full spectrum of available penalties, including suspension,

;j York. This recommendation was reached after due consideration of

*s license to practice medicine in the State of New
;I
,! Respondent 

I
I! and Conclusions of Law herein, unanimously voted to revoke
I!
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Respectfully submitted,

) I<, \]t.,.e.  

DATED: New York, New York


