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STATE OF NEW YORK : DEPARTMENT OF HEALTH )
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

___________________________________________ X
IN THE MATTER
OF : ORDER
LOKENDRA K. SINGH, M.D. . "BPMC #92-28"
L e X

Upon the Application for Consent Order of LOKENDRA K.

| SINGH, M.D., which Application is made a part hereof, it is

ORDERED, that the Application and the provisions therein
are hereby adopted and it is further

ORDERED that this Order shall take effect as of the datei

of the personal service of this Order upon the Respondent or seven
days after mailing by certified mail.

SO ORDERED,

oatep: QAL 0 1993 @m@% J- l/@':/ﬂ"ér\

CHARLES J. VACANTI,
! Chairperson
State Board for Professional
Medical Conduct




STATE OF NEW YORK : DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

APPLICATION
IN THE MATTER

FOR
OF
CONSENT
LOKENDRA K. SINGH, M.D.
ORDER

STATE OF NEW YORK )

COUNTY OF SCHENECTADY )

LOKENDRA K. SINGH, M.D., being duly sworn, deposes and
says:

1. I was authorized to practice medicine in New York State
on or about October 1, 1984, by the issuance of license No.
160408 by the New York State Education Department. I am
currently registered with the New York State Education
Department to practice medicine for the period January 1, 1991
through December 31, 1992 at Mental Health Clinic, 1101 Nott
Street, Schenectady, New York 12308.

2. 1 understand that the New York State Board of
Professional Medical Conduct has charged me with sixteen
specifications of professional misconduct. A copy of the
Statement of Charges is annexed hereto, made a part hereof, and

marked as "Exhibit A."



3.

I hereby admit guilt to the sixteen specifications of

professional medical conduct set forth in the Statement of

Charges.

4.

I hereby agree to the penalty of a five year suspension

of my license to practice medicine, a stay of the suspension

after six months and upon condition that I satisfy the

conditions set forth in paragraph 5 below, and a four and

one-half year period of probation under the Terms of Probation

set forth and attached hereto as "Exhibit B."

5.
license

(2)

(b)

I agree that prior to the stay of the suspension of my

I shall undergo, at my own expense, a psychiatric
evaluation and an assessment of my need, if any,
for treatment by a Board certified psychiatrist
licensed to practice medicine in New York State,
who shall be subject to approval in advance by
the Director of the Office of Professional
Medical Conduct [OPMC], who shall be aware of
and have a copy of this Application and who
shall submit said evaluation and assessment to
OPMC; and

I shall select a Board certified psychiatrist,
licensed to practice medicine in New York State,
as a monitor of my practice of medicine, who

shall be subject to the approval of OPMC,
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who shall be aware of and have a copy of this
Application and who shall submit a writtenh
acknowledgement to OPMC that he or she will monitor
my practice of medicine, whether in private or
institutionalbsettings, in accordance with the
Terms of Probation.

6. I understand that the admissions contained herein can
only be used in proceedings brought pursuant to New York Public
Health Law §230 and/or New York Education Law §6530 or used by
the professional disciplinary agencies of other states or
federal governmental agencies.

7. I understand that, in the event that this Application
is not granted by the Board, nothing contained herein shall be
binding upon me or construed to be an admission of any act of
misconduct charged against me, such Application shall not be
used against me in any way and shall be kept in strict confidence
during the pendency of the professional misconduct disciplinary
proceeding; and such denial by the Board shall be made without
prejudice to the continuance of any disciplinary proceeding and
the final determination by the Board pursuant to the provisions
of the Public Health Law.

8. I agree that, in the event the Board grants my
Application, as set forth herein, an order of the Chairperson

of the Board shall be issued in accordance with the same.
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’ 9. I am making this Application of my own free will and
accord and not under duress, compulsion or restraint of any kind

or manner.

[otecdbis fe- Lot

LOKENDRA K. SINGH, M.D.
Respondent

Sworn to before me this
3, day of L~a~94 , 1992.

g S

NOTA(E\EgBLIC
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STATE OF NEW YORK :
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER

OF

DEPARTMENT OF HEALTH

: APPLICATION
FOR

CONSENT

LOKENDRA K. SINGH, M.D.

ORDER

The undersigned agree to the attached Application for

Consent Order of the Respondent and to the proposed penalty

based on the terms and conditions thereof. ;

Date:

Date:

Date:

Date:

Date:

3.23\-40

3-.31-92

3-3[~F_

_,A@;\\ L%z

4] A{Q (992,

LOKENDRA K. SINGH M.D.
Respondent

SN,

NICHOLA%ASSO, Esg.
Attorney espondent

s T=—S "

E. MARTA SACHEY

Associate Counsel

Bureau of Professional Medical
Conduct '

(w'—-'-'"’“'“ﬁ
Lfﬂsgh_&/; V\m;\baLﬂﬂu——m~~—-

KATHLEEN M. TANNER
Director, Office of Professional
Medical Conduct

@ﬁm@ A ﬁmﬂk

CHARLES J. VACANTI, M. D
CHAIRPERSON, State Board for
Professional Medical Conduct
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STATE OF NEW YORK : DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

_______________________________________________ X
IN THE MATTER : STATEMENT
OF : OF %
LOKENDRA K. SINGH, M.D. : CHARGES %
----------------------------------------------- X |

LOKENDRA K. SINGH, M.D., the Respondent, was authorized to

practice medicine in New York State on October 1, 1984 by the
issuance of license number 160408 by the New York State x
Education Department. Respondent is currently registered with

the New York State Education Department to practice medicine for
the period January 1, 1991 through December 31, 1992 at Mental
Health Clinic, 1101 Nott Street, Schenectady, New York

12308-2425.

FACTUAL ALLEGATIONS

A. Respondent, from approximately November 10, 1988 through
February 22, 1990 provided psychiatric care to Patient A
[identified in the Appendix] at his office at 1332 Union Street,

Schenectady, New York 12308.

1. Respondent, on several occasions from approximately
September 1989 through December, 1989 during Patient
A's appointments at his office, told Patient A that

EXHIBIT A



he did not have a good marriage or words to such
effect.

Respondent, in approximately mid January, 1990 at the
hospital [idenfified in the Appendix] where Patient A
was employed as a registered nurse, engaged in the
following conduct:

(i) Respondent told Patient A "I'm really
attracted to you" or words to such
effect.

(ii) Respondent told Patient A "you're giving
me an erection" or words to such effect.

(iii) Respondent engaged in physical contact of

a sexual nature with Patient A, including
kissing and hugging Patient A and fondling
Patient A's genital area and breasts
through her clothing.

(iv) Respondent told Patient A, after engaging
in the aforesaid physical contact, "I guess
we need to get together but where" and told
Patient A that he had an apartment house,
suggesting that as a place, or words to such
effect.

Respondent, on approximately the afternoon of
January 18, 1990, called Patient A at her home and
asked her if she could come to his office at 7:00 p-m.
that evening, telling Patient A "We better take care
of our problem" referring to further sexual contact,
or words to such effect.

Respondent, on approximately the evening of

January 18, 1990 at his office, for the purpose of
engaging in physical contact of a sexual nature with
Patient A, told Patient A the address of an apartment
house he then owned at 1503-1505 Foster Avenue,
Schenectady, New York [hereinafter "apartment house"]
and told Patient A to follow him there. Respondent,
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in his automobile, led Patient A, in her éutomobile,
to the apartment house.

Respondent, on approximately the evening of
January 18, 1990 at the apartment house, engaged in
sexual intercourse with Patient A.

Respondent, on approximately January 18, 1990 at the
apartment house told Patient A that he would be
getting a divorce in about one and one-half years when
his children graduated from high school or words to
such effect.

Respondent, on approximately February 5, 1990, during
Patient A's appointment at his office, engaged in the
following conduct:

(i) Respondent engaged in physical contact of
a sexual nature with Patient A, including
kissing and hugging Patient A and fondling
Patient A's breasts and genital area through
her clothing.

(ii) Respondent, while he fondled Patient A's

genital area, told Patient A "from now on
wear a dress" or words to such effect.

SPECIFICATION OF CHARGES

FIRST THROUGH SIXTH SPECIFICATIONS

CONDUCT EVIDENCING MORAL UNFITNESS
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Respondent is charged with professional misconduct under
N.Y. Educ. Law §6530(20) (McKinney Supp. 1992) {[formerly N.Y. i
Educ. Law §6509(9) and 8NYCRR §29.1(b)(5)] by reason of his

conduct in the practice of medicine which evidences moral

unfitness to practice medicine, in that Petitioner charges:

1. The facts in Paragraphs A and 2(i), A and 2(ii), A and
2(iii), and/or A and 2(iv).

The facts in Paragraphs A and 3.
The facts in Paragraphs A and 4.
The facts in Paragraphs A and 5.

The facts in Paragraphs A and 6.

o) W 0, B ~ S OF B N

The facts in Paragraphs A and 7(i) and/or A and 7(ii).

SEVENTH THROUGH NINTH SPECIFICATIONS

SEXUAL PHYSICAL CONTACT

IN THE PRACTICE OF PSYCHIATRY

Respondent is charged with professional misconduct under
N.Y. Educ. Law §6530(44) (McKinney Supp. 1992) [formerly N.Y.
Educ. Law §6509(9) and 8NYCRR §29.4(a)(5)] by reason of his, in
the practice of psychiatry, engaging in physical contact of a

sexual nature with a patient, in that Petitioner charges:

7. The facts in Paragraphs A and 2(iii).

8. The facts in Paragraphs A and 5.
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9. The facts in Paragraphs A and 7(i).

TENTH THROUGH FIFTEENTH SPECIFICATIONS

PRACTICING WITH GROSS NEGLIGENCE

ON A PARTICULAR OCCASION

i Respondent is charged with professional misconduct under
N.Y. Educ. Law §6530(4) (McKinney Supp. 1992) [formerly N.Y.
E Educ. Law §6509(2)] by reason of his practicing the profession

of medicine with gross negligence, in that Petitioner charges:

10. The facts in Paragraphs A and 2(i), A and 2(ii), A and
2(iii), and/or A and 2(iv).

11. The facts in Paragraphs A and 3.
' 12. The facts in Paragraphs A and 4.

; 13. The facts in Paragraphs A and 5.
.: 14. The facts in Paragraphs A and 6.

15. The facts in Paragraphs A and 7(i) and/or A and 7(ii).

SIXTEENTH SPECIFICATION

PRACTICING WITH NEGLIGENCE ON

MORE THAN ONE OCCASION

Respondent is charged with professional misconduct under

N.Y. Educ. Law §6530(3) (McKinney Supp. 1992) [formerly N.Y.

[
i
i

i !
|
I Page 5
|



Educ. Law §6509(2)] by reason of his practicing the profession
of medicine with negligence on more than one occasion, in that

Petitioner charges:

16. The facts in Paragraphs A and 1, A and 2(i), A and
2(ii), A and 2(iii), A and 2(iv), A and 3, A and 4, A
and 5, A and 6, A and 7(i) and/or A and 7(ii).

DATED: Albany, New York
Yiareh 27 1572

yé%é?éia722;cﬂézuuuaz/

PETER D. VAN BUREN

Deputy Counsel

Bureau of Professional Medical
Conduct
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TERMS OF PROBATION
LOKENDRA K. SINGH, M.D.

EXHIBIT B

Respondent, during the period of probation, shall conduct
himself in all ways in a manner befitting his professional

status and shall conform fully to the ethical and professional

standards of conduct imposed by law and his profession.

Respondent shall submit written notification to the New York
State Department of Health, addressed to the Director, Office
of Professional Medical Conduct, New York State Health
Department, Corning Tower Building, 4th Floor, Empire State
Plaza, Albany, New York 12237 [hereafter "OPMC"] of
Respondent's residence, telephone number, and of any change
in Respondent's employment, practice, residence or telephone
number, within or without New York State.

Respondent shall submit to OPMC, no later than the first three

months of the period of probation, written proof from the
Division of Professional Licensing Services (DPLS), New York
State Education Department (NYSED), that Respondent has paid
all registration fees due and owing to the NYSED and
Respondent shall cooperate with and submit whatever papers are
requested by DPLS with regard to said registration fees.

Respondent shall submit to OPMC, no later than the first two
months of the period of probation, written proof that (a)
Respondent is currently registered with the NYSED, unless
Respondent submits written proof that Respondent has advised
DPLS, NYSED, that Respondent is not engaging in the practice
of medicine in New York State and does not desire to register,
and that (b) Respondent has paid any fines which may have

previously been imposed upon Respondent by the Board or by the

Board of Regents.

Respondent, during each year of the period of probation
commencing with the year in which the suspension of license
is stayed, shall successfully complete a continuing medical
education course or eguivalent course or study in the area of
medical/psychiatric ethics, which course or study shall be
approved in advance by OPMC.

Respondent shall undergo psychiatric treatment, if such
treatment is recommended by the psychiatrist referred to in
paragraph 5(a) of the Application for Consent Order and for
so long as recommended by that psychiatrist or any subsequent
treating psychiatrists. Any subsequent treating psychiatrists
shall be subject to the approval of OPMC, shall be aware of
and have a copy of the Application for Consent Order, and
shall submit to OPMC a written acknowledgement that he or she
will provide treatment to Respondent in accordance with the
Terms of Probation.



10.

11.

12.

Respondent shall cause any psychiatrist providing treatment

to him under the Terms of Probation to submit to OPMC written
quarterly reports the first year of probation and biannual
reports thereafter regarding Respondent's status, progress,
compliance with treatment needs, and need for further :
treatment. |

Respondent shall assure that his practice of medicine, whether
in private or institutional settings, be monitored by the ‘
Board Certified psychiatrist referred to in Paragraph 5(b) of |
the Application for Consent Order. Any subsequent monitor of
Respondent's practice shall be aware of and have a copy of the
Application for Consent Order, and shall submit to OPMC
written acknowledgement that he or she will monitor
Respondent's practice of medicine in accordance with the Term-
of Probation.

Respondent shall cooperate with the monitoring of his practice
of medicine by the monitor. The monitoring shall include
random review of Respondent's patient records from both his
private and institutional practice and discussion with
Respondent of his treatment of randomly selected patients and
may include, at the discretion of the monitor, any other
reasonable means of monitoring Respondent's practice.

Respondent shall cause the monitor of his practice of medicine
to submit to OPMC written quarterly reports the first year of
probation and biannual reports thereafter regarding
Respondent's practice of medicine.

Respondent shall assure that at absolutely all times when a
female patient is present on Respondent's office premises and
Respondent is also present that a member of Respondent's
office staff is also present on the premises.

Respondent shall assure that copies of the following material,
attached collectively as Exhibit C, be prominently displayed
individually in his office waiting room and that copies of
such material be made available to patients on request:

a. "THE PRINCIPLES OF MEDICAL ETHICS, WITH ANNOTATIONS
ESPECIALLY APPLICABLE TO PSYCHIATRY," Section 2, Paragraph
1 (1989 Edition)

b. Joseph T. Smith, M.D., JD, "Therapist - Patient Sex:
Exploitation of the Therapeutic Process", PSYCHIATRIC
ANNALS, Jan. 1988,

c. Joan Sweeney, "Sex Between Patients, Therapists Found
Harmful", Los Angeles Times, Apr. 9, 1983.
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13.

14.

15.

Respondent shall notify OPMC of the names of all members of
his office staff, the members' employment hours and duties, g
and of any changes in the members of the staff or of their
employment hours or duties. Respondent shall cause each
member of his office staff to submit to OPMC, biannually,
affidavits attesting to the following:

a. That the staff member is aware of and has seen a copy of
the Application for Consent Order;

b. That to the best of the staff member's knowledge a staff
member has been on the office premises at all times when
a female patient and Respondent have been present on the
premises;

c. That the staff member has never entered or left the of ic
premises when there has been a female patient and
Respondent present on the premises but no staff member has
been present; and

d. That the material identified in Paragraph 12, above, has |
been prominently displayed in the office waiting room and
that copies of such material have been made available to i
patients on request. !

Respondent understands that payment for the services of
persons, treatment, and/or other matters referenced in the
Terms of Probation is Respondent's responsibility.

Respondent, so long as there is full compliance with every
term herein, may practice his profession in accordance with
the Terms of Probation; provided, however, that upon receipt
of evidence of noncompliance with or violation of any of these
terms, the Director of the Office of Professional Medical
Conduct and/or the Board may initiate a violation of probation
proceeding and/or such other proceeding against Respondent as
may be authorized pursuant to the Public Health Law.
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EXHIBIT C

[material referenced in Paragraph C
of Terms of Probation]
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SECTION 2 _
A physician shall deal honestly with patients and colleagues, and strive to

expose those physicians deficient in character or competence, or who engage in

fraud or deception.

1. The requirement that the physician conduct himself/herself with
propriety in his/her profession and in all the actions of his/her life is
especially important in the case of the psychiatrist because the patient
tends to model his/her behavior after that of his/her therapist by
identification. Further, the necessary intensity of the therapeutic rela-
tionship may tend to activate sexual and other needs and fantasies on
the part of both patient and therapist, while weakening the objectivity
necessary for control. Sexual activity with a patient is unethical.
Sexual involvement with one’s former patients generally exploits
emotions deriving from treatment and therefore almost always is
unethical.



| Contemporary
Psychiatry

Robert I. Simon, MD, Section Editor

Therapist-Patient Sex: Exploitation of
the Therapeutic Process

By JOSEPH T. SMITH, MD, JD

hou!1 You Sleep With Your
Therapist?” (Vogue. Jan
1987, pp 78-80), “The Sen-
suous Psychiatrist” (New
York Magazine, June 1972, pp
52-56), “One Analyst's Touching
Tale” (New York Post. Nov 11, 1969.
P 71), are just a small sample of arti-
cles gleaned from various popular
magazines regarding the involve-
ment of psychotherapists and sexual
activity with their patients as a pur-
ported part of treatment. Does this
sort of activity actually go on? If so,
how frequently? Is it clinically
appropriate? How does it take
place? What is the effect of this type
of arrangement on the therapeutic
process? These are a few of the ques-
tions confronting mental health pro-
fessionals and organizations who, in
the past ten to 15 years, have begun
to confront the issue of sexual
activity in therapy.
In 1986, a national survey of psy-
chiatrists revealed that approx-

Dr. Smith is u Forensic Psychiatry Consul-
tunt, Potomac. Marylund. Address reprint
requests to Joseph T. Smith, MD. ]D. 11505
LeHavre Drive, Potomac, MD 20854.

Psychwatne Annals 18:1.January 1988

imately 7% of the respondents indi-
cated that they have engaged in some
form of erotic contact with at least
one patient.! This figure is probably
conservative given the fact that most
cases go unreported. a percentage of
exploitive practitioners are multiple
offenders. and there has been a
steady increase in the litigation of
these types of cases.2 In addition. the
termination of future liability insur-
ance coverage by two major insurers
of mental health professionals> cou-
pled with increased reporting of this
type of misconduct by state disciplin-
ary boards. clearly demonstrates that
this type of behavior is a significant
problem within the mental health
profession.

THERAPY PROCESS

The practice of psychotherapy
involves much more than the mere
application of psychological theory
and techniques. The nature of the
psychiatrist-patient relationship
engenders a unique partnership built
on trust, respect, and confidentiality
that is possibly only rivaled by the
pricst and confessing parishioner. By
analyzing the infinitely complex
ways in which people interact, social

scientists attempt to separate the fac-
tors that seem to promote emotional
well being from those that maintain
instability, maladaptive life patterns,
and ill health.*

The purpose of psychotherapy is
to help the patient to develop a more
effective and fulfilling means of
experience and interacting with the
world.> Despite obvious quantitative
and procedural differences between
thc medical and psychotherapeutic
system of treatment. seasoned prac-
titioners of both invariably attest to
the positive value and essential need
for devcloping a strong, therapeutic
alliance with their patients.®

The interaction between psycho-
therapist and client represents the
mechanism by which the effects of
treatment are actualized. It emanates
from several different but fundamen-
tal issues. The client brings into ther-
apy, either consciously or uncon-
sciously, the expectation that help is
possible.” Similarly. psychotherapy
inherently prescribes that the psy-
chotherapist and client work
together in ways that, explicitly or
implicitly, they believe will be cura-
tive and beneficial. The activities
between patient and therapist are
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essentially limited to verbal interac-
tion and active listening.

a8 Sexual Feelings A

A patient’s sexual feelings and
thoughts are a common by-product
of the therapy process. Not sur-
prisingly then, the psychiatrist or
therapist may use a patient’s
expressed sexual feelings, seductive
behavior, and even sexually latent
dreams as sources of information to
be evaluated in understanding the
patient.

A basic rule of legitimate psycho-
therapy practice is that any patient’s
feeling, gesture, or mannerism is to
be understood and verbally pro-
cessed with the patient but not acted
upon. Psychotherapists do not allow
themselves to become objects for
patients to abuse in acting out their
aggressions. By the same token, they
do not permit themselves to become
objects for sexual acting out.

® Transference/Countertransference
As the patient’s personality
unfolds, invariably the patient’s feel-
ings and desires are unconsciously
filtered through the therapist. This
process is the essence of the thera-
peutic relationship and is clinically
referred to as the transference phe-
nomenon. It is this unconscious pro-
cess that enables treatment to either
become beneficial through the sen-
sitive interpretation and guidance of
the therapist, or destructive via the
exploitation of the implicit trust of
the patient by the therapist.
Feelings of positive transference,
countertransference (the therapist's
unconscious feelings toward the
patient), patient attempts at sexual
seduction, and interactions with cli-
ents in social settings are all experi-
ences that psychotherapists must
deal with on a regular basis. Unfor-
tunately, dealing with the impulses
and emotions aroused by a sexually
or personally attractive client is not
something learned in school or dur-
ing one’s training. Yet for the psy-
chotherapist to succumb to these
feelings or take advantage of a
patient’s vulnerabilities violates the
trust and care that define the thera-

60

For the psychotherapist to
take advantage of a patient’s
vulnerabilities violates the
trust and care that define the
therapeutic process.

l

peutic process and fiduciary rela-
tionship.
8 Treatment Parameters

and Sexual Acting Out

The goal of psychotherapy, when
confronted with a patient who is
manifesting love transference feel-
ings, is to help the patient under-
stand the mental defense mecha-
nisms of displacement and idealiza-
tion that may be taking place.
Admittedly, this is sometimes easier
said than done, particularly if coun-
tertransference feelings are strong
and the therapist’s normal clinical
defense mechanisms are weak or lim-
ited. When this scenario occurs, the
likelihood for sexual exploitation is
great.

Sexual intimacy between a
therapist and patient constitutes a
violation of the physical and fiduci-
ary parameters of therapy. Thera-
peutic milieu has been described as a
“human container . . . which sets
the boundaries of the relationship,
creates the rules of interac-

tion . . . and offers an effective hold
and means of security for the partici-
pants . ..”8

Sexual intimacy in this context can
be described as any touching, fon-
dling, kissing, or erotic acts (includ-
ing intercourse), which occur
between a patient and therapist. The
relationship at this point is a sexual
one.? A nonerotic, supportive, and
friendly hug or greeting at an appro-
priate occasion are typically not con-
sidered sexual intimacies. Inten-
tionality and awareness of con-
sequences, as well as the setting of

limits for nonsexual relations must
always be a part of this picture. A
therapist is not a cold. detached
robot but an empathetic and sen-
sitive human being. Thus. a friendly.
supportive pat on the shoulder dur-
ing a time of grief, for example. does
not constitute sexual intimacy.

When sexually intimate interac-
tion occurs, treatment ceases to be
therapeutic and becomes an exercise
in the personal gratification of the
therapist. While there are many wavs
this exploitative transformation may
occur, Pope and Bouhoutsos in their
book, Sexual Intimacy Between
Therapist and Patient, have con-
structed ten common scenarios in
which exploitation might occur.!0
While their conclusions are not sci-
entifically based, their insights are
instructive (Table 1).

PROHIBITIONS
AND CONSEQUENCES

The conventional wisdom regard-
ing sexual involvement between phy-
sicians and their patients is aptly
reflected in a portion of the Hippo-
cratic Oath:

In every house where [ come, | will enter
only for the good of my patients, keeping
myself far from all intentional ill-doing
and all seductions and especially from
the pleasures of love with women and
men. !

Similar interdictions may be found
throughout the development of mod-
ern medicine. For example, during
the middle ages,'? in the writings of
Freud,'> and up to the present day
codes of ethics of every major mental
health.profession,'# prohibitions
have existed. Despite the unswerving
condemnation of this practice by
professional organizations, licensing
boards, and most practitioners. it
appears to be taking place with
greater frequency than many com-
mentators originally suspected.

To control this problem and pro-
vide some form of redress for
patient-victims, a number of admin-
istrative and legal courses of action
may be pursued.

Almost without exception, the
courts have taken a dim view of any
form of exploitation of a patient,



whether deliberately or through neg-
ligence. Such activity represents a
dereliction of the duty of care owed
by all psychotherapists and is subject
to liability. A psychotherapist who
engages in sexual activity with a
patient during therapy may be sub-
ject to civil, criminal, and/or licen-
sure revocation proceedings. The
legal theories on which a cause of
action may be brought include mal-
practice, breach of contract, inten-
tional tort, assault and battery, fraud
or deceit, rape, and licensure and
professional proceedings based on
violations of professional ethics and
appropriate statutes.

The type of cause of action initi-
ated is usually determined by the
nature and circumstances of the
alleged exploitation. The most com-
mon avenue of legal redress for an
exploited client is to sue the offend-
ing psychotherapist for medical neg-
ligence. As Professor Robert 1.
Simon, MD, aptly states in his book,
Clinical Psychiatry and the Law,
*sex between the psychiatrist and his
or her patient is malpractice per
se.”"15> That is, sexual activity
between therapist and patient is
inherently substandard medical
practice and is civilly actionable if
the client can demonstrate that the
sexual activity proximately caused
some type of injury. This point
applies to nonmedical psycho-
therapists as well.

Depending on the nature of the
exploitation and competency of the
patient, criminal charges may be
brought against an exploitive
therapist. In a few states, eg, Michi-
gan, sexual activity between physi-
cian and patient is criminally
actionable pursuant to state statute.
In most jurisdictions, however, crim-
inal charges will generally only be
considered if some physical coercion
was employed by the therapist, such
as tranquilizing medication to sub-
due the patient, or if the patient was
legally incompetent (a minor or
legally incompetent adult).

A third avenue of redress for the
patient is an administrative licensure
and disciplinary review of the
therapist by the state regulatory
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TABLE 1
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Ten Common Scenarios of Sexual Exploitation

Scenario

Criterion

1. Role Trading

2. Sex Therapy

3 Asli...

4. Svengali

8. Drugs
6. Rape

1. True Love

8. It Just Got Out of Hand

8. Time Out

10. Hold Me

Therapist becomes the “patient” and the
wants and needs of the therapist become
the focus.

Therapist fraudulently presents
therapist-patient sexual intimacy as a
valid treatment for sexual or other kinds of
difficulties.

Therapist treats positive transference as
if it were not the result of the therapeutic
situation.

Therapist creates and exploits an exag-
gerated dependence on the part of the
patient.

Therapist uses cocaine, alcohol, or other
drugs as part of the seduction.

Therapist uses physical force, threats, or
intimidation.

Therapist uses rationalizations that
attempt to discount the clinical/profes-
sional nature of the relationship with its
attendant responsibilities.

Therapist fails to treat the emotional
closeness that develops in therapy with
sufficient attention, care, and respect.

Therapist fails to acknowledge and take
account of the fact that the therapeutic
relationship does not cease to exist
between scheduled sessions or outside
the therapist's office.

Therapist exploits patient's desire for
nonerotic physical contact and possible
confusion between erotic and nonerotic
contact.

Cited from Pope K, Bouhoutsos J,10

board. This proceeding is based on
violations of applicable professional
ethics and statutes and may result in
a temporary or permanent loss of a
practitioner’s license.

A final consequence of a more
financial nature is the issue of
whether a professional liability
insurer will defend or pay damages in
a civil action alleging sexual exploita-
tion. There is no uniformity among

the courts and insurance carriers on
this question. The critical issue
seems whether the sexual activity is
concluded by the courts to be below
a standard of medical treatment and
therefore considered malpractice. A
carrier may be forced to defend the
psychiatrist or offending psycho-
therapist, but if he or she is found
guilty, the carrier is not required to
pay damages. Other carriers will only

61
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TABLE 2

Sexual Exploitation by Health Care and Other Profressionals:
An Overview of the Scope of the Caselaw*

Type of Profession Nature of Litigation
Civil Criminal Prof. insurance Total
Sanction
S §
S o (]
& y B .8 =

sEf F2r §F5 F 5 5

S & & ¥ & P 5 5 4 5 5 &

F3 8 s 5 g & & & & S & & 8

S O L2 - ¥ 3

T & o ¢ & o S 8 e § & § &
& ¥ eI > S FEEs i s rssiffes
eass@tf*as'ss‘,eaasaftéa
Non-Psychiatric Doctorst 7 2 3 12 17 ¢ 1 24 14 2 4 20 2 1 0 3 40 11 8 59
Psychiatrists 23 2 1 26 0 0 o 0 6 1 0 6 6 5 3 14 34 8 4 4
Psychologists 7 0 2 9 1. 0 2 4 2 o0 10 c 0 o 0 12 3 2 17
Other Health Care Professionalst 6 2 2 10 1 1 o 2 0 0 o ¢ 0 0 o 0 7 3 2 12
Chiropractor 0 1 1 5§ 0 o 5 § 0 4 6
Dentist 2 0 0o 2 0 2 2 2 0 1 3 1 0 o 1 5 03 3 8
Social Worker 2 0 1 3 2 0:1 2
Clergy 0 2 2 4 0 2. 2 4
Attorney/Judge 0 0 1 1 11 11 11 0 1 12
Totals 47 8 12 67 19 8 4 31 4 5 5 52 g9 6 3 18 117 27 24 168

‘Caselaw--cases adjudicated or settied and cited in a legai reporter or citation service.
*General physician, Ob-Gyn, plastic surgeon, neurosurgeon.
*Physician assistant, psychotherapist, marnage counselor.

insure the psychotherapist’s defense
if he or she denies the charges, while
at least one carrier's policy explicitlv
precludes coverage for any allega-
tions of sexual activity.

IMPORTANT DISTINCTIONS

Various research studies polling
physicians, psychiatrists, and psy-
chologists in different parts of the
country conclude that from 2% 10
12% of those responding to the
inquiry have engaged or do engage in
some form of erotic contact with
their patients. Unfortunately, these
studies are limited by the total size of
the subject pool and actual number
of participants responding. It secms
evident, in light of the growing
number of cases being brought 10
court and reported to disciplinary
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boards and claims filed with profes-
sional liability insurers, that the
prevalence of this activity is very
likely underestimated. with either
more exploitive therapists in practice
than previously projected or more
paticnts being abused by therapists
who engage in this activity with more
than one client.

Morcover, this is not a problem
restricted to the mental health pro-
fession. This type of exploitation can
and does occur in a variety of profes-
sional relationships where trust, con-
hidentiality. and unbridled personal
disclosures are fundamental ele-
ments. For example, social workers,
avaricty of medical specialists, den-
tists. lawyers, judges, and even the
clergy are not immune from this type
ol ubusive practice (Table 2).

In addition, therapist-patient sex-
ual activity, although overwhelm-
ingly described as the male therapist
exploiting the female patient.? is not
solely confined to this dichotomy. In
fact, there have been lawsuits involy-
ing male therapists and male adoles-
cent clients and female therapists with
male and female clients. 6

Atone time there was a small minor-
ity of practitioners who considered,
under certain circumstances, that sex
with a patient could be therapeutic.
However, this position is no longer
publicly advocated and this idea is not
currently endorsed by any respectable
medical or mental health organization
or body.

Concomitantly, the courts have con-
sistently concluded that sexual activity
between therapist and patient is an
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Forer and Mimi Greenberg.

The paper did not examine whether practitioners of
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actionable offense for which no plausi-
ble defense exists. Rationales pro-
posed by exploitive therapists, such as
treatment ended before the sex began,
patient consent, or the sexual activity
occurred outside the therapy milieu,
have all been unsuccessful to date in
defending a legal action for sexual
exploitation.

SUMMARY

From a clinical perspective, sex
with a patient is therapeutically
unjustified in view of the fact that
sexual feelings are common products
of therapy and that complex, nonsex-
ual issues are frequently presented in
the form of sexual desires. Sex with
patients is further unwarranted
because of the difference in influence
between the participants and the fact
that sexual intimacy has never been
established as a valid therapeutic
approach that can be taught and
learned. Healthy sexual experience,
by contrast, is mutual, but the thera-
peutic relationship is not mutual. Itis
dedicated solely to the interest of the
patient. Therefore, it is the
therapist's job to help the patient dis-
cover gratification in real life.

Patients who instinctively realize
the relationship may be successfully
treated by therapists who are not
afraid of the patient's impulses. who
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can be warm and incorruptible at the
same time. Patients who receive realis-
tic gratifications from therapy will learn
to bear the frustration of their sexual
desires and to express them in a more
appropriate way outside of therapy.

For the therapist who oversteps
the ethical and therapeutic bound-
aries of the treatment process, there
is increasing risk of a variety of con-
sequences that only the practitioner
can be held accountable for. The
exploitive therapist taints not only
his or her own integrity and reputa-
tion, but invariably damages the rep-
utation of the mental health profes-
sion as a whole.

To combat this abuse, some organ-
izations, such as the American Psy-

chiatric Association, are considering

further steps, in addition to disciplin-
ary measures, to address this prob-
lem.'” Moreover, exploited patients
who trzditionally eschewed any
acknowicdgment of their plight are
beginning to air publicly the nature
and process of this problem through
published accounts of their
exploitive experience.'8-20

This is a problem that is not going
to go away, but seems to be gathering
steam as an increasingly frequent
cause of legal action and disciplinary
review for medical and mental health
professionals.
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