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cc: Peter A Vinolus, Esq.
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DJK/MAH/er
Enclosures

CERTIFIED 

DORAN
Supervisor
MbIRA A. 

,yours,

DANIEL J. KELLEHER
Director of Investigations
By:

(IO) days after the date of this letter. In such a case your penalty goes into effect five (5)
days after the date of this letter even if you fail to meet the time requirement of
delivering your license and registration to this Department.

Very truly 

I

Dear Dr. Rojas:

Enclosed please find Commissioner’s Order No. 10231. This Order and any penalty
contained therein goes into effect five (5) days after the date of this letter.

If the penalty imposed by the Order is a surrender, revocation or suspension of
your license, you must deliver your license and registration to this Department within ten

Blasdell, N.Y. 14219

Re: License No. 089407
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Libardo Rojas, Physician
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.

was guilty of

.

The hearing committee concluded that respondent

and marked as  

@*B"

-de a part hereof,

Exhibit 

IrAt'.

The hearing committee rendered a report of its findings,

conclusions, and recommendation, a copy of which, without

attachment, is annexed hereto,

1988, and January 4, January 5,

January 9, and February 13, 1989 a hearing was held before a

hearing committee of the State Board for Professional Medical

Conduct. A copy of the statement of charges is annexed hereto,

made a part hereof, and marked as Exhibit 

REPORT OF THE REGENTS REVIEW COMMITTEE

LIBARDO ROJAS, hereinafter referred to as respondent, was
licensed to practice as a physician in the State of New York by the

New York State Education Department.

The instant disciplinary proceeding was properly commenced and

on October 25 and December 19,

LIBABBO ROJAS No. 10231

who is currently licensed to practice
as a physician in the  State of New York.

.
I

IN THE MATTER

of the

Disciplinary Proceeding

against



recomm&dation, as to the measure of

"C".

On November 2, 1989 respondent appeared before us in person

and was represented by his attorney, Peter A. Vinolus, Esq., who

presented oral arugment on behalf of respondent. Cindy M. Fascia,

Esq., presented oral argument on behalf of the Department of

Health.

Petitioner's recommendation, which is the same as the

Commissioner of Health's 

n,ever be allowed to practice medicine in this state or any

other again.

The Commissioner of Health recommended to the Board of Regents

that the findings of fact and conclusions of the hearing committee

be accepted and that the recommendation of the hearing committee

be accepted except to the extent that the hearing committee

recommended that respondent never be allowed to practice in New

York or elsewhere. A copy of the recommendation of the

Commissioner of Health is annexed hereto, made a part hereof, and

marked as Exhibit 

(10231,) .

the first through eleventh specifications of the charges to the

extent indicated by the hearing committee, and thirteenth

specification of the charges to the extent indicated by the hearing

committee, and not guilty of the twelfth specification of the

charges.

The hearing committee recommended that respondent's license

to practice as a physician in the State of New York be revoked and

that he 

ROJAS LIBARDO 



theOsecond specification of the

-- --3

26, 1989, and

petitioner's November 1, 1989 letter. We note that we ruled that

all these submissions were accepted into the record in the nature

of briefs, memoranda

new evidence in this

We unanimously

Regents:

of law, and character references and not as

case.

recommend the following to the Board of

1. The hearing committee's findings of fact and conclusions

as to the question of respondent's guilt, and the

Commissioner of Health's recommendation as to the hearing

committee's findings of fact and conclusions be accepted:

and

2. Respondent be found guilty, by a preponderance

evidence, of the first specification of the

of the

charges

based on willful physical abuse and willful physical

harassment of a patient,

,
character reference letters dated October

as respondent's

respondent's twoI 1989 letter and attached submissions,

ROJAS (10231)

discipline to be imposed,

that respondent's license

of New York be revoked.

should respondent be found guilty, was

to practice as a physician in the State

Respondent's recommendation as to the measure of discipline

to be imposed, should respondent be found  guilty, was probation.

We have considered the record as transferred by the

Commissioner of Health in this matter, as well

October 18,

LIBARDG 



revokec!upon  each specification of

a
Picariello, Esq., recommend the following to the Board of Regents:

3. The hearing committee’s recommendation as to the measure

of discipline be accepted to the extent indicated by the

Commissioner of Health, and the Commissioner of Health’s

recommendation as to the measure of discipline be

accepted; and

4. Respondent's license to practice as a physician in the

State of New York be 

pat!ent to the extent indicated in the hearing committee

report, the sixth specification of the charges based on

willful physical abuse of a patient, the seventh

specification of the charges to the extent indicated in

the hearing committee report, the eighth through eleventh

specifications of the charges, and ‘the thirteenth

specification of the charges, and not guilty of the

twelfth specification of the charges.

By a vote of two to one, the undersigned and Patrick J.

’ willful physical abuse and willful verbal abuse of a

specifiction  of the charges based on

willful physical abuse and willful verbal abuse of a

patient, the fifth specification of the charges based on

.

charges based on willful physical harassment and willful

verbal harassment of a patient, the third specification

of the charges based on willful physical abuse of a

patient, the fourth 

ROJAS (10231)LIBARDO 
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ttDtt.

pursuant to Rule 24.7(b) of the

Rules of the Board of Regents, apply for restoration of

said license after one year has elapsed from

effective date of the service of the order of

commissioner of Education to be issued herein; but

application shall not be granted automatically.

the

the

said

Jane M. Bolin, Esq., dissents as to the measure of discipline

and, in that regard, recommends the following to the Board of

Regents as being sufficient under all the circumstances herein:

That the hearing committee's and Commissioner of Health's

recommendations as to the measure of discipline

and

not be accepted;

That respondent's license to practice as a physician in the

State of New York be suspended for one year and respondent be

required to perform 100 hours of public service upon each

specification of the charges of which we recommend respondent be

found guilty, said suspensions to run concurrently and said public

service to total 100 hours and be served concurrently, and that

execution of the last ten months of said suspensions be stayed at

which time respondent then be placed on probation for said last ten

months under the terms set forth in the exhibit annexed hereto,

made a part hereof, and marked as Exhibit 

BOJAS (10231)

the charges of which we recommend respondent be found

guilty. Respondent may, 

LIBABDO 

-
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PICARIELLC

Dated: December 14, 1989

BCLIN

PATRICK J.

EMLYN I. GRIFFITH

JANE M. 

:

ROJILB (10231)

Respectfully submitted,  

LIBABBO 

Y



T,Ta~.ch  i7, 1988:I: - i. 

derring the course of Individual A's

employment on c: 

:a,\'r,-'P?" 

-.-:-~r-.qted  her employment.

1.

G 

1986

when Individual 

?br?yt February 11, 1988, to March 24, ~1' P"'fro11 

off:--,T"). Individual A was so employed by

Respondent 

NPW York (hereinafter

"Respondent's 

FLasdel.1, ~'.~::~:~, T,a?? 

at Respondent's medical

office at 50 

pning per week 4-,*-t-e work 

t!

Appendix) to 

Indl,;idual A (identified in Pespondent employed

>Jew 'iork 14219.

A. 

Blasdell, .?.:er:-_:e,  La:<= 

1, 1986 through December 31,

1988 from 50 

period January 

Espartment to practice

medicine for the 

state Education r1kFlew ‘io 

T!le Respondent is currently registered

with the 

Depart-=-:.

~JPW York State

Education 

nLl?her 08940'7 by the Lira!:=a

'iork Sate on September 10, 1962 by the

issuance of 

::sw::: medlr:::e 

was authorized to

practice 

the Respondent,, :*: 3  -.:,Y?E’- 

""""""""-"'""""---_----__-_~~~~~~~~~~_____~

LIBARDO 

: CHARGES13.3.FO,rAS, 

““““““““““““““““‘--------------~----~~~~~~~_~

IN THE MATTER STATEMENT

OF OF

LIBARDO 

PROFESSIONAC MEDICAL CONDUCT
STATE
STATE

OF NEW YORK DEPARTMENT OF HEALTH
BOARD FOR 



sexllal advances to

Individual A, and forced physical sexual contact upon her, in

that:

Page 2

Na?ch 24, 1988, made abci!t 

dllring the course of Individual A's

employment on or 

Respoccient,

asked her what kind of perfume she was wearing.

4.

smellE
good, and 

e!le colored her hair, told her that she rf: 

oy;cr her shirt with a tape measure, pulled her
shirt up and measured her bust again underneath her
clothing, and measured her waist and hips.

(ii) Respondent sat on the arm of the chair in which
Individual A was sitting, and while he played with her hair
asked her 

measurec
her bust 

ir
his office, asked her what her measurements were, 
0) Respondent told Individual A to step on the scale 

'hat:

Fesponient, during the course of Individual A's

employment on or about March 24, 1938, made comments regarding

Individual A's physical appearance, and inappropriately touched

Individual A, in 

calories during sex.

3.

Respohient told Individual A that a woman burns up a
lot of 

Respondent asked Individual A how many times a week
she had sex, and said that he thought that she was "hot".

(ii)

I (i) 

migh
fight at first, but ends up enjoying it.

2. Respondent, during the course of Individual A's

employment on or about March 24, 1988, made comments of a sexual

nature to Individual A, in that:

she raped, 

and asked her why she wore the type of panties tha
she did.

(ii) told Individual A that when a woman is 

IndL':idaal A's
panties,

otttline of W traced with his finger the 



ter, Respondent:

Page 3

Ylereaf off:re

1077, directed Patient B to step on the

scale in his 

15,

ot

or about December 

,,dt~ring the course of an appointment tRespn!;“en  .. 

beautifill.

7

she

was 

aTpel=ts of her appearance, and told her other-

her

hair color and 

commenttad cn Fatient B's physical attractiveness, 

197;

repeatedly 

Noy;ember 29, 1977, and December 8, 1977, 

c

about November 22, 

collrse of appointments on 

I3 at Respondent's office.

1. Respondent, during the 

follow-[

care to Patient 

Decembr?r 1977, provided FJcT;ember and during 

Hospltai"), for a Lacerated thumb. Thereafter,

Respondent,

FTew 'fork (hereinafter "Our Lac

of Victory 

In the Appendix) at Our Lady

of Victory Hospital in Lackawanna,

treatE

Patient B (Patients are identified 

abhgt November 19, 1977, I on or Rssn!rr.ient

cnat.

B.

en, and tried to prevent her from puttir
on her 

It. FL’:‘.!17 WAS she 
acResc~~dent grabbed the arm of Individual A's coat 

.
(vii) 

horn as she tried to push him away.aa?:::st , pull her I grabbed Individual A's arms and tried toResp3r_e!:?

Respondent
pain,

bit Individual A's shoulder, causing her
and told her that he wanted to hear her scream.

(vi) 

(VI

against her.pel?lis 

apart_

(iii) Respondent pulled Individual A's face towards him an
kissed her on the mouth.

(iv) Respondent pulled Individual A's body against his an
moved his 

legs Indisridual A's 

of.her shirt.

(ii) Respondent tried to force 

kisse
her neck, while putting his hand up the back 
(i) Respondent pushed Individual A's head down and 

‘_

.



ir,Jury. During the course of this

Page 4

back 

fg,r

evaluation of a 

Health Service) N'iS Employee (Ilereinafter 

Street

Buffalo, New York,

HeaLth Service at 65 Court K::lgloyee State

FaCipr.

D at the New York 

3n or about March 30, 1983, saw Resp"zdent,

toL_i her they should, "make love, not war".

D.

Fatrer-

C's breast and 

blcluz

and checked her heartbeat. Thereafter, Respondent grabbed 

rv her 
aurn@

1978, directed Patient C to 
UN 

or

or about August 11,

during the course of an appointment 

i979, July 18, 1978, July 24, 1978, and July 31,

1978:

(i) commented on Patient C's physical beauty.

(ii) asked Fatient C to go on dates with him.

(iii) tried to kiss Fatient C's neck.

2. Respondent, 

10, 

1978, provided follow-up care to Patient

at Respondent's office.

1. Respondent, during the course of appointments on

about July 

AllqL;rtJ&e, July and 

durin

"could use a little more there".

C. Respondent, on or about June 26, 1978, at Our Lad

of Victory Hospital, removed a ganglion cyst from Patient C's

right wrist. Thereafter, Respondent, on several occasions 

"could use a little less there".

(iii) put his hands under Patient B's breasts and told her
that she

figure.

(ii) gestured around Patient B's hips and told her that sh

(i) told Patient B that she had a nice 



S

Service for evaluation of injuries

to her back and neck. During the course of this appointment:

Page 

Patier

F at the NYS Employee Health 

diseasel).

F. Respondent? on or about March 30, 1983, saw 

thair the only thing wrong with her was probably a

"social 

ar

told her 

E of being an alcoholic

5. Respondent grabbed Patient E's loft breast and

twisted it, causing her pain.

6. Respondent accused Patient E of feigning injury,  

E that since she could not

remember the exact date of her injury the injury must be

insignificant.

4. Respondent accused Patient 

t 

bitt?

she must be nervous about all the lies she was telling.

3. Respondent told Patien

, E’s feet, told her that anyone with callouses on their feet

was out "romping around" and was not injured.

2. Respondent, while looking at Patient E's

fingernails, told her that since her fingernails were 

I

Patier

appointment, Respondent placed his hand inside Patient D's

examining gown and grabbed her right breast.

E. Respondent, on or about July 15, 1982, saw Patien

E at the NYS Employee Health Service for evaluation of a back

injury. During the course of this appointment:

1. Respondent, while looking at the bottoms of 



Leq from thigh to foot, causing bleeding.:::‘::. 

safety pin and raked it down

C

Patient G's 

tr?ok a ;np.t-‘: Rp~r  

Fatient G's breasts.

3.

.L fondled F.esr-!?f-iet-C_

hoad and face.

2.

::sr 

examinir,q table, and pulled the examining gown she was

wearing over

Fatient G to lie on her back

an 

R??p?ntient directed 

.

1.

cr)l_irse of this appointment::?.-o 

for evaluation of a back

injury. During 

Ser*lice. Eealth EmF:-';a+ 1JYS 

aboilt May 19, 1982, saw Patient

G at the 

ResF-ndont, on or 

r:ypLaints of pain and pleas for him to stop.

G.

Se~pondeht  continued to do this despite

Patient F's

y?:-.::"r.

roug

and rapid 

her head and neck back and forth in a :;r,:-':eri 

rluring his examination of Patient F,

turned and 

.._. iPI.'. -:., F-y?

TV the risk of falling.

3.

?Fat:-::: , exposing 
I

n? slammed the stool back against the wall,RespoE<e

the wall, and as she was lowering herself onto th

stool, 

.told her

that it was 'ridiculous" that she was out of work when she

"didn't even have a broken bone".

2. Respondent directed Patient F to sit on a stool wit

wheels which was against a wall. Patient F moved the stool

away from 

1. Respondent, before examining Patient F, 



(McKinr.ey!$6509(9) Educ. Law 

t is charged with committing unprofessional

conduct within the meaning of N.Y. 

UPIFITNESS

.

Responden

CC:iCUCT EVIDENCING MORAL 

THRQU_CH THIRTEENTH SPECIFICATIONSSE'.'E?ITH

and,/c,r
G.3.

and,'cr
F.3.

The facts in paragraph G and G.l, and/or G.2, 

anct,/or F.2, 

E-3, and/or E.4, and/or E.5 and/or E.6.

The facts in paragraph F and F.l, 

and//or E.2, and/orE and E.l, 

C.l(iii), and/or C.2.

The facts in paragraph D.

The facts in paragraph 

and,/o L
C.l(ii),and,/or C.l(i), 

B.Z(iii).

The facts in paragraph C and 

B.2(ii), and/or 
and/cB.2(i), 

Petitioner) alleges:

1.

2.

3.

4.

5.

6.

The facts in paragraph B and B.l, and/or 

Stat? Board for Professional Medical Conduct

(hereinafter 

idatIng a patient either physically or verbally,

in that the 

int-:m

929.2(a)(2) (1987) by his willfully harassing,

abusing or 

FJYCER l'985) and 8 

(McKinney56509(g) Educ. Law 

SPECIFICATION OF CHARGES

FIRST THROUGH SIXTH SPECIFICATICNS

HARASSING, ABUSING OR INTIMIDATING A PATIENT

Respondent is charged with committing unprofessional

conduct within the meaning of N.Y. 



Condrlct

BTJREN
Deputy Counsel
Bureau cf Professional Medical

VAPI 

and//or G.2, and/or
G.3.

PETER D. 

G.i, f3~Cs in paragraph G and 

L.3.

13. The

r;
and F.l, and/or F.2, and/orln paragraph F Ea:::T!?s 

E.5, and/or E.6.

12. 

and,'or 5.4.CL’ A-;. . =, E.3,
E.1, and/or E.2, and/orZ and paraqraph ::I fqr-5,;-.e

'3 paragraph D.

Il.

TPka f=!(f:s_.I__ 

and;or C.2.

10: 

_'(:)(lr:),<_L. 
C(l)(ii)ar,d C.l.(i), and/or p=tragraph C 

.-_ a1-e 
:nfa--: The 4.

B.Z(ii:). .
,

9

B.Z(ii) and/o:

A.4(viii).

8. The facts in paragraph B and B.l and/or 

ar.d,'or ) ,A.4(vil 
A.4(vi), and/orA.~(v), and/or and/or A.J(iy:), and/or 

A.4(iii'A.4(ii), and/or A.4(i), and/or and/or 
A.3(i), and/o;A.2(ii), and/or 

A.3(ii),
and/or A.2(i),

A.l(ii)
and/or 

A.l(i), and/or 

ih the

practice of the profession which evidences moral unfitness to

practice the profession, in that Petitioner alleges:

7. The facts in paragraph A and 

(1087) by his conduct 529.1(b)(5) ?JYCRR 

.

1985) and 8 

.



Heal.th.

'lark State Commissioner

of 

New tI-,e to Rs(-crnm-n!-Patton and 

%ho

record.

Conclusions 

and made part: of evidence rec:Pjved in were 

wa.s

made. Exhibits 

of- the hearing t.pr~01.d .st:0noc3r3~~1iicA examlt:ei.

wnre sworn or

affirmed and 

Wi:j:efises 65Q9.

pro_Jisions of

New York Education Law Section 

viol.ated ha,=Resp:?ndent that chal.ges f-or,cerning the 

301-307 to receive evidenceSec:ti.ons 

Srate

Administrative Procedure Act 

EJew York blew York Public Health Law Section 230 and 

to the provisions ofpltrsuant CJAS conducted hearlnq 

Offirer.

The 

sertrsd as

Administrative 

,J\!dqo Bral:des, Administrative Law 

I~le~:lic:al Conduct (the Board)

Jonathan M. 

I:rn:eesinnai. i~r. Beard S.tat_e 

and appointed

by the 

designated i11:jr ,T‘i G: D .I.i ,:,L,'ill': ';.Tl;ere?:r: 

Cbzirpetson, Glenda D. Donoghuc

M.D. and 

?1:ambrt.gpr, finr, r:onsist.ing of 

(t’ne Committee)CommIttee !l~i~~stsignerl Hearing 

DAVID AXELROD, M.D.
Commissioner of Health, State of New York

The

ROJAS, M.D.

TO: THE HONORABLE 

:
HEARING

OF COMMITTEE
REPORT

LIBARDO 

_--------------------------------------___y,
IN THE MATTER

CONDIJCT,.S'SIONAL MEDICAL PRO&
liSAT,TH

STATE BOARD OF
DEPARTXENT OF STATE OF NEW YORK



5, 9, 1989
February 13, 1989

Page 2

50 Lake Avenue
Blasdell, NY 14219

October 24, 1988

l

October 25, 1988
December 19, 1988
January 4, 

Hehring and Charges: September 29, 1988

The State Board for
Professional Medical
Conduct appeared'by: Cindy M. Fascia

Associate Counsel
Office for Professional

Medical Conduct
Corning Tower Building
Albany, NY 12237

The Respondent appeared
in person and was
represented by:

Respondent's present
address:

Pre-hearing Conference
held:

Hearings held on:

Record closed: April 6, 1989

Deliberations held: April 21, 1989

Peter A. Vinolus, Esq.
609 Ridge Road
Lackawana, NY 14218

NY

Respondent served with
copy of Notice of

I. RECORD OF PROCEEDINGS

Statement of Charges dated: September 20, 1988

Notice of Hearing returnable: October 25, 1988

Place of Hearing: Cheektowaga, 



witness

Personnel Associate,
SUNY Buffalo;
fact witness

Personnel Employee
West Seneca
Developmental Center;
fact witness

Page 3

McKnight

Barbara J. Christy

Thomas Shea

Respondent's former
employee; fact/character

. Director, Institution
Resource Management,
J.N. Adam Developmental
Center; Fact witness

Gloria 

Eespondent testified in his own behalf and

called those witnesses:

Vera Pulera OPMC Investigator;
Fact witness

Robert Haenszel

G Fact witnesses

3. The 

_ Fact witnesses
Patients B through 

Fetltioner called these witnesses:

Individual A

Apperldlx I.

2. The 

I

attached hereto as 

cet forth in the Statement of Charges which is

II. SUMMARY OF PROCEEDINGS

1. The Statement of Charges alleges that Respondent has

committed acts which evidence moral unfitness to practice medicine

and harassed, abused and/or intimidated a patient. The

allegations arise from an alleged incident with an employee as

well as alleged incidents with six patients. The allegations are

more particularly



Paqe 4

the evenings that she worked for Respondent,

Individual A was the only staff person in the office. (T. 269)

5. Respondent's practice on Thursday evenings was

always to schedule all the patients for 8 o'clock. The patients

would then be seen on a "first come, first served" basis. (T. 270,

T. 169)

6. Prior to March 17, 1988, on the occasions Individual

A worked at Respondent's office, he repeatedly commented on her,

physical appearance, which made Individual A uncomfortable. (T.

173-174) l

7. On March 17, 1988, after all the patients had left

the office, Respondent commenced a conversation with Individual

A. During the course of that conversation, Respondent told

:

4. On 

FINDINGS OF FACT WITH REGARD TO INDIVIDUAL A

1. Individual A was employed as a part-time

secretary/receptionist at Respondent's office at 50 Lake Avenue,

Blasdell, New York. Her regular working hours were Thursday

nights from 6 o'clock to 10 o'clock p.m. (T. 165-167)

2. Individual A agreed to take the position at

Respondent's office as a favor to a friend of her family, who had

worked for Respondent. Individual A had never met Respondent

prior to beginning her employment at his office. (T. 165-67)

3. Individual A worked for Respondent for a total of

seven occasions; February 11, 1988; February 18, 1988; February

25, 1988; March 3, 1988; March 10, 1988; March 17, 1988; and March

24, 1988. (T. 170)



.” (T. 196)

Page 5

"I bet you're hot, how many times do you have sexual intercourse

in a week, I bet you're hot... 

182-184/T. 242)

11. During the course of this conversation, Respondent

told Individual A that she had a nice figure. When Individual A

said that she should lose weight, Respondent told her that a woman

burns up a lot of calories

12. Respondent,

during sex. (T. 196)

on March 24, 1988, said to Individual

A 

a?1 the patients were gone

and Respondent and Individual A were alone in the building,

Respondent called Individual A back into his private office, and

a conversation ensued between them. (T. 

the type of underpants that she did. (T. 177-178)

9. Following the events of March 17, 1988, Individual

A did not want to return to work at Respondent's office. After

talking with her husband and her mother, she decided to go back

because she had taken the job as a favor to her family's friend.

(T. 179, T. 236).

10. On March 24, 1988, after 

_.,
why she wore 

tInderpants through her trousers, and asked her

. and Respondent and Individual A were alone in the office,

Respondent traced, with his finger on her buttocks, the outline

of Individual A's 

(T. 175) This conversation took place

before 10 o'clock, during Individual A's working hours. (T.

176-177)

8. On March 17, 1988, after all the patients had left

fir-t,

but ends up enjoying it.

fight’at  

.

Individual A that when a woman is raped, she might 

.



'i'. 250, 917, 938)

Page 6

(T. 193, ana lips.

Respondent admits kissing Individual A's face

0

A's face, pulled her head and face forward toward him. He kissed

her on her mouth.

191-1.92, T. 248)

16. When Individual A pushed herself back up to a

sitting position, Respondent got in front of her and began trying

to get himself between her legs. While Individual A kept holding

her legs closed, and kept telling Respondent to stop, Respondent

tried to pull Individual A's legs apart by using his hands to force

them apart. (T. 192-193, T. 247-249)

17. Respondent put his hands on each side of Individual

he began to put his other hand up

the back of her shirt. (T. 

the, chair in Respondent's office. Respondent sat on the arm of

the chair and began to play with Individual A's hair, asked her

if she colored her hair, told her she smelled good, and asked her

what kind of perfume she was wearing. (T. 190-191)

15. Respondent, while he was sitting on the arm of the

chair, pushed Individual A's head down and kissed her neck. As

he held her down with one hand, 

I

a&nits he then pulled up her sweater and measured her bust again

under her sweater but over her brassiere. (T. 186, T. 188-189,

935)

14. Individual A walked away from the scale and sat in

her what her measurements were, measured her

hips, waist, and bust over her clothing with a tape measure. He

scale

in his office, asked 

l-he on 13. Respondent told Individual A to step 
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mothe; what had happened. She also told a

close friend, who put Individual A in touch with a rape crisis

volunteer. Individual A told the rape crisis volunteer what had

happened, and that woman gave Individual A the phone number and a

aun%'s house. She followed

She found her husband had

him there. She told her

husband and his aunt that same night what Respondent had done to

her. (T. 199-202)

23. On the day after the incident, March 25, 1988,

Individual A told her 

herst?lf. (T. 195, T.

250-251)

22. Individual A went home.

gone to his 

co.at,

Respondent took hold of her coat, saying he would help her.

Individual A could not get her arm into the coat, and she grabbed

her coat away, saying she would do it 

recep'Ziion

area to get her coat. As Individual A was putting on her 

Respotient,

and told him that she was leaving. She went into the 

bi;?t her

because he wanted to hear her scream. (T. 193-194)

21. Individual A pushed herself away from 

shm:lder,

near her clavicle, causing her pain, and told her that he 

1?3-194, T. 255-266)

20. Respondent bit Individual A on her right 

gi:tish

him away. (T. 

aga&nst

him and rubbing himself against her, Individual A tried to 

towmd his

desk, held her against him, and rubbed his body against her. (T.

193-194, T. 196, T. 255-256)

19. While Respondent was pulling Individual A 

np

out of the chair. Respondent then pulled Individual A 

&tod 18. Individual A pushed Respondent back and 



aLlegatrQns, the Committee must choose to believe
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qf the charges on two levels. First, to sustain

the factual 

_

Respondent and the alleged victim. This situation of isolation

goes to the heart 

persons present in Respondent's office;

constituted acts evidencing moral unfitness to

practice medicine. At the times these acts allegedly occurred

there were but two 

A.AND SPECIFICATION SEVEN

In assessing the first set of allegations which concern

Individual A the committee was asked to consider whether

allegations A.1 through A.4 occurred and, if they did occur,

whether they 

1088. She terminated her employment by leaving a

message with Respondent's answering service that she would no

longer be coming into work on Thursday evenings, and that

Respondent would know why. (T. 205)

CONCLUSIONS WITH REGARD TO INDIVIDUAL 

tndl*~~du~L A never *returned to Respondent's office

after March 24, 

(T. 203-204; T. 223-226)

25.

c0ncernrr.g Respondent's actions of March 17 and

March 24, 1988.

1?88, where she made a sworn written statement

to the police 

(T. 217,

T. 203)

24. Individual A telephoned the Erie County Sheriff's

Department on March 25, 1988. She spoke to the person on call

there, and was told that she would be contacted as to when she

could come down to the Sheriff's office in person to talk to

someone. She was subsequently contacted and went to the Sheriff's

office on march 30,

: contact person at the Erie County Sheriff's Department. 



testiftony; 21 on the date of the incident)

married woman given to conservative behavior, easily embarrassed

and generally shy. She was well beyond the age and maturity level

where she would continue to assert the claims herein if she were

Page 9

OL- saw her account as a

fabrication.

Individual A presented herself as a young, (22 years of

age as of the date of 

examination but rather seemed to be expending great

effort to provide accurate answers, correcting both counsel for

the State and the defense when she disagreed with a contention.

This individual was forthright and was noted to meet the panel's

gaze with direct eye contact despite the fact that she could not

know whether the members were sympathetic 

A.4(vii)) did in fact occur. In so

finding the Committee concludes Individual A established an

extremely high level of candor and truthfulness. She was straight

forward and direct in her answers. She did not become defensive

during cross 

relatlonship between them.

As to the issue of credibility, the Committee was

unanimous that Individual A was entirely credible and that the

acts alleged (except for 

emtiloyment 

sistain the

specifications the Committee must find that Respondent's acts

constituted a breach of trust conferred upon him by virtue of his

licensure; that Individual A would not have placed herself in the

compromising position of being alone with an older man who was

basically a stranger but for the fact that this stranger was a

member of an esteemed professional community and there was an

either Respondent or the alleged victim. Secondly to 



Whers Respondent kissed individual A is irrelevant.

Page 10

He also admitted mensuring her bust under her sweater (T.

935). The Committee finds the acts admitted entirely

unacceptable.

(T.

938-9).

"w a father" although "on the Lips" 

.;gainst Individual A's very strong credibility must be

assessed Respondent's presentation. The Committee finds

Respondent, while denying any overt sexual or suggestive actions,

basically alleged he was seduced by Individual A and that any man

in his situation would have acted similarly. Respondent admits

kissing Individual A but 

Tpe subsequent actions by Individual A, after the events of March

24, affirm her credibility. She wanted to tell her husband; he

was not home. She did not wait for him to return but sought him

out. She also filed a report with the. Erie County Sheriff.

Finally, she never went back to Respondent's office even to return

Respondent's key. While there were some minor questions left

unresolved regarding the precise sequence of events on March 24,

the Committee finds such certitude unnecessary to believe the

events actually occurred whatever their exact order.

or will happen.

activity

but it was not incredible that Individual A returned March 24

given three factors: Respondent was an older professional;

Individual A had been referred to the job by a family friend and

a young woman in such a situation, while admittedly nervous will

typically deny that anything untoward has happened 

Individual

A presented a logical whole in her account. The Committee notes

that on March 17 Respondent engaged in highly suggestive 

.

caught in a fabrication. In fact, the Committee finds 

.
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A.4(viii) is charged but does not exist.

In assessing the extant charges the Committee was instructed that

conduct in the practice of the profession which evidences moral

Spzcification Seven, the Committee first

notes that allegation 

A.4(vii) finding insufficient proof that

respondent tried to prevent individual A from leaving (T. 195)

With regard to 

against her. The Committee unanimously does not

sustain allegation 

A.4(iv)

(that Respondent rubbed his pelvis on Individual A) is sustained

but the Committee notes that they believe Respondent rubbed his

body against Individual A and finds it irrelevant what area of his

body he rubbed 

A.4(vi) are

unanimously sustained without further comment. Allegation 

A.l(i) through 

quaLity of his judgment and

certainly as to his willingness to tell the truth. Given

Individual A's guileless presentation, in comparison to

Respondent's clear mendacity, the Committee believes Individual

A's account of March 17 and 24, 1988.

Accordingly allegations 

Inditeidual A overtly or

intentionally encouraged intimacy between them, erodes

Respondent's posit-ion as to the 

contact

of an intimate nature under the circumstances herein cannot be

tolerated. Respondent was an older professional alone in his

office with a younger married woman late in the evening. He cannot

be said to have attained any level of familiarity with this woman

whom he had known but a few hours. He therefore had no legitimate

basis for any form of close contact. Indeed, the entire scenario

postulated by Respondent, that 

That he indeed kissed her and admitted to further physical 



egregjous violation of those standards.

SPECIFICATION SEVEN IS UNANIMOUSLY SUSTAINED.

Page 12

RespondentL acts

herein violated the moral standards of the professional community.

Employees have a right to expect greater discretion on the part

of physicians. The standard of the professional community of this

State allows young women to work alone in an office with a male

physician at night without fear of being accosted. Respondent's

actions constitute an 

thrust conferred upon him by sole virtue of his

licensure in that Individual A would not have tolerated being

measured under her sweater but for the fact that Respondent was a

Licensed physician. Indeed it could be said Individual A would

not have returned to the situation of isolation she found herself

in on March 24, given the highly suggestive events of March'17 but

for Respondent's position in the community as a licensed

physician. In like fashion the Committee finds 

Respondent  violated a trust conferred upon him by virtue of his

licensure. In addition or in the alternative, the Committee could

find a violation if they found Respondent's acts could be shown

to have violated the moral standards of the professional community

which the Committee represents.

The Committee was unanimous in its finding that

Respondent had significantly violated both standards. Respondent

had violated a 

to

sustain a violation of 8 NYCRR 29.1(b)(5) the Committee must find

unfitness to practice the profession entails two standards: 



.

comments. However, the remarks were constant and continuous and

she began to be uncomfortable and uneasy. Receiving compliments

usually does not make her uncomfortable. (T. 117, 122-23, 151)
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was,initialLy not'troubled by these

(T. 77, 81, 84-86)

4. During the course of Patient B's appointments on

November 22, November 29, and December 8, 1977, Respondent

repeatedly commented on Patient B's physical attractiveness, her

hair color and other aspects of her physical appearance. (T.

82-83, T. 117, 122-23, 151)

5. Patient B 

I

Hospital, Patient B saw Respondent for follow-up care at his

office at 50 Lake Avenue, Blasdell, New York. She saw Respondent

on four occasions. These appointments were on November 22,

November 29, December 8 and December 15, 1977. (Petitioner's

Exhibit 4)

3. At the time she was seeing Respondent as a patient,

Patient B had her own personal family physician and

obstetrician/gynecologist. She was seeing Respondent solely for

follow-up care related to her thumb.

at Our

Lady of Victory Hospital on November 19, 1977. Patient B had come

to the emergency room for treatment of her severely lacerated

thumb. The emergency room staff referred her to Respondent, who

performed emergency surgery on Patient B. (T. 75-76; Ex. 4)

2. Following the surgery at Our Lady of Victory

B

1. Patient B was initially treated by Respondent 

FINDINGS OF FACT WITH REGARD TO PATIENT  



Patiznt B walked out of the Respondent's office.

As she walked through the reception area, the nurse asked if she

needed another appointment. Patient B replied, "Not here, I

don't," and told the nurse-hat Respondent had just done to her.

(T. 90)

10. Patient B never returned to Respondent's office

after the December 15 visit. (T. 92; Petitioner's Ex. 4)
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: (T. 87-88)

that her weight was

perfect. Patient B stepped off the scale. Respondent then told

Patient B that she "could use a little less here," while he

gestured with his hands around her hips, without touching her.

Respondent then put his hands under Patient B's breasts, lifted

her breasts, and told her that she "could use a little more there."

9.

and.she replied

told Patient B to get on

the

room where he examined her. Patient B would be alone in the room

with Respondent. The door to this room was always closed. (T.

82, T. 86-87)

7. On December 15, 1977, Patient B again went to

Respondent's office for treatment. As usual, the door to the room

whdre the examination took place was closed. Respondent and

Patient B were alone. Respondent on this occasion again made

flattering remarks and comments about Patient B's appearance.

Respondent asked Patient B how much she

that she did not know. Respondent then

the scale in his office, which she did.

8. Respondent told Patient B

weighed,

6. During Patient B's office visits with Respondent,

there was a nurse in the outer office but no nurse present in 



Pat:ent B was consistent and showed care in

distinguishing between what she could and could not remember.

(T.,'95, T. 133-34)

CONCLUSIONS WITH REGARD TO PATIENT B AND SPECIFICATIONS ONE AND

EIGHT

Patient B was the first patient to be produced by the

State. Respondent is charged both with conduct evidencing moral

unfitness and with harassing abusing or intimidating a patient

(note that the first allegations involved an employee not a

patient). Again, as with the first set of allegations, Respondent

was alone with a female person, behind a closed door. Again, as

in the prior allegations, the accusations stand or fall based upon

the credibility of the only two participants in the event,

Respondent and Patient B.

Here, as before, the Committee finds the patient

entirely credible and Respondent unworthy of belief. Patient B

was straightforward and forthcoming in her answers to questions

from both sides. Her presentation was balanced and without

exaggeration.

the Erie County Medical Society about Respondent's conduct.to * 

.

11. Approximately one week after the incidents of

December 15, Patient B told her brother-in-law, who was also her

employer, about Respondent's conduct. She also told her husband.

On January 20, 1978, approximately one month after her last visit

to Respondent's office, Patient B and her husband wrote a letter



despondent by virtue of his licensure and a
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B.2(i) through (iii) are

unanimously sustained.

With regard tc specification one, the Committee was

instructed that they were to apply the ordinary meanings to the

terms harass, abuse or intimidate in assessing whether a violation

of 8 NYCRR 29.2(a)(2) had been established. Thus instructed, the

Committee found unanimously that Respondent had harassed and

abused this patient by turning his professional privilege, that

of being alone in a private place with a woman to whom he was

basically a stranger, to his own personal gratification through

contact of a non-medical nature. Indeed Fatient B had presented

herself solely for medical treatment. Her presentation was

violated by Respondent's gratuitous and inappropriate physical

contact. For the same reasgns, and utilizing the previously

described definitions, the Committee unanimously sustains

Specification Eight finding it is both a violation of the public

trust placed upon 

,her past marital difficulties. She was

not reluctant to disclose she had divorced her then husband.

Furthermore, the credible evidence shows Patient B immediately

reported Respondent's actions to the nurse on duty and within a

week told her brother-in-law who was also her employer. These

facts vitiate and make incredible Respondent's assertions.

Accordingly factual allegations B.l and 

reject8 Respondent's argument that these

allegations arise from.Patient B's former husband who was a

jealous alcoholic with whom she was having marital difficulties_

Patient B was candid about 

The Committee 



tgld Patient C that he had to listen to

her heart. He told her that she had to unbutton her blouse so that

he could hear it properly. Respondent listened to Patient C's

heart with a stethoscope. He then reached out with his right hand

Page 17

5); Respondent and

Patient C were alone in the room, and the door was closed. (T.

338) Respondent treated Patient C's wrist, as he had done on

previous visits. He then 

officd was

on August 11, 1978. (Petitioner's Exhibit 

5A)

4. Patient C's last visit to Respondent's 

Our'Lady of Victory Hospital. The surgery consisted

of the removal of a ganglion cyst from Patient C's right wrist.

Thereafter, on several occasions during that summer, Patient C

went to Respondent's office in Blasdell for foilow-up care for her

wrist. (T. 335, Petitioner's Exhibit 5)

3. During the course of her visits to his office for

medical care, Respondent told her that she was beautiful, asked

her out on a date with him, and tried to kiss her neck.

(Petitioner's Exhibit 

prtititioner. (T. 404)

2. On June 26, 1978, Respondent performed surgery on

Patient C at 

general

violation of community standards for Respondent to have engaged

in such gratuitous non-medical physical contact.

SPECIFICATIONS ONE AND EIGHT ARE UNANIMOUSLY SUSTAINED.

1. Patient C began medical treatment with Respondent

because her parents had been seeing him as their 



Take war. (T. 359)

to&d Patient C that he knew about her.

letter to the Medical Society, and that if she did not want to make

love, they could 

-eived a phone call from Respondent while she

was at work. Respondent 

r(3$_

Exhibit SA)

8. Approximately one month after her last visit to

Respondent's office, Patient C told her parents about Respondent's

conduct. (T. 339-340)

9. After she had written to the Erie County Medical

Society, Patient C 

offil=e, Fatient C wrote a letter to the Erie County

Medical Society reqardinq Respondent's conduct. (T. 340,

Petitioner's 

!ler breast was different. (T. 338-339).

7. Approximately one week after her last visit to

Respondent's 

her last appointment with Respondent,

Patient C had had breast examinations from other physicians, and

had performed breast examinations on herself. The manner in which

Respondent touched 

.I-

6. Prior to 

) 

and took hold of Patient C'S Left breast with his hand. 'Patient

C had her brassiere on. Respondent then said to Patient C that

they should "make love, not war." Patient C buttoned her blouse

and walked out of Respondent's office. (T. 336, 339, 378-382)

5. Patient C never returned to Respondent‘s office

after the August 11, 1978 visit. (T. 337, Petitioner's Exhibit

5 
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wiLfi.ngness to come forward at this time.

The Committee finds Respondent's assertion that the

contact in question was a breast examination devoid  of

credibility. The contact in question bore no resemblance to any

questlon. The Committee based upon Patient C's

testimony finds it an accurate and complete description of what

took place. While Patient C did not follow-up upon her complaint

to the Medical Society when invited to do so, the Committee does

not find this in any way dispositive of her credibility,

particularly given her 

,
Patient C entirely credible for many of the reasons cited with

earlier witnesses: she was forthright, consistent and careful to

distinguish between what she could and could not remember. Her

statements were balanced and not exaggerated. At one point she

asked the Prosecutor to amend a charge from removal of her blouse

to unbuttoning. This quest for accuracy. speaks very highly of

Patient C's credibility. Moreover, the Committee finds her

admission that she could not specifically remember many of the

details of her assertions strongly bolsters her credibility. As

for the letter itself, it was written approximately a week after

the events in 

evigence as past recollection recorded. The Committee finds

NINE

This witness could not specifically remember many of the

factual assertions associated with her. However, she did, at the

time in question, write a Letter to the Erie County Medical

Society describing the events complained of which was received in

CC



fog that injury, with resultant further

physical effects. (Petitioner's Exhibit 6, T. 279-281)

2. Patient D's injury occurred on December 21, 1982.

Her injury and the symptoms she developed in her extremities
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.and subsequently a threat to this patient and therefore

harassment. The Committee finds Respondent's conduct in this

matter to represent a clear violation of both standards of moral

unfitness in that the gratuitous and n&n-medical contact betrayed

this patient's trust and violated the moral standards of the

community.

SPECIFICATIONS TWO AND MINE ARE UNANIMOUSLY SUSTAINED.

FINDINGS OF FACT WITH REGARD TO PATIENT D

1. Patient D is a motor vehicle operator employed by

the State University of New York at Buffalo (Amherst). She has

been employed there for ten years. During the course of her

employment, she sustained a back injury. Patient D had a reaction

to medication prescribed 

suggestion 

C.l(i),

to be sustained.

With regard to specifications two and nine, the

Committee finds Respondent's words on two occasions that he and

this patient should "make love, not war" and the circumstances

under which they were said to constitute initially an illicit

.

medical procedure and was actually a gratuitous non-medical

contact.

Accordingly,

(ii) and (iii) and C.2

the Committee finds allegations 



sa?id nothing about a breast examination

to Patient D before he slipped his hand under her robe and made

contact with her breast with his hand. (T. 287)

cal.led into the examining

room. No one was present in the examining room other than

Respondent and Patient D. (T. 285, Ex. 6)

5. While Patient D was sitting in an upright position

on the examination table, Respondent slipped his hand under

Patient D's examining gown and took hold of her breast with his

hand. (T. 285, 290)

6. Patient D, prior to her visit to the Employee Health

Service had had breast examinations by other physicians and had

performed self-examination of her breasts. Respondent's touching

of her breast was different. (T. 286-289)

7. Respondent. 

40 to the changing area, to remove all her clothing

and to put on a paper gown and paper slippers. She waited in the

room where she undressed until she was 

Patlent D reported to the Employee Health Service

on March 31, 1983. She went to the reception area and was told

by the nurse to 

caused her to be temporarily disabled for her employment.

(Petitioner's Exhibit 6)

3. Patient D received a letter from her employer

telling her that she had to be examined at the New York State

Employee Health Service to determine if she was able to return to

work. Patient D was anxious to get back to work because she was

bored and wanted to resume her normal activities. (T. 283-284)

4.



0

(T. 294)

told him

that she was not there for a breast examination. Patient D did

not think, however, that what Respondent had been doing was a

breast examination. (T. 287)

9. Respondent walked away without looking at Patient

D, and kept his back turned to her while he stood at a table in

another part of the examining room. He said nothing to Patient

D, who finally asked if she was through there. Patient D got down

from the examining table, went to get dressed, and left. (T. 286)

10. Patient D had an appointment with her personal

physician shortly after she saw Respondent at the Employee Health

Service. She told her personal physician about Respondent's

conduct. She told her boss that there had been an incident during

the examination, but did not tell him any further details. (T.

291-292, T. 297)

11. Patient D had no preconceptions about Respondent

prior to her examination at the Employee Health Service. She had

never heard anything negative about him, had never spoken to

anyone about him, and knew nothing about him before she met him.

8. Patient D pushed Respondent's hand away and 



Daffn  3.1

specifications three and ten, the Committee unanimously

malting Respondent less and less worthy-of

belief.

Factual allegation D is unanimously sustained. With

regard to 

;ihlLe 

non-medrcal physical contact runs through each of the

accounts. This common thread allows these accounts to lend each

other credibility 

thirthe contact described was

in fact a medical procedure severely erodes his credibility. As

will be subsequently more fully developed, the patients herein

show a marked resemblance in their descriptions of Respondent's

chargeable actions despite the fact that none of the patients had

ever met and some were private patients while others were seen as

state employees. The common thread of patient abuse through

gratuitous 

The contact described here, however, was

merely gratuitous and non-medical in nature.

In so finding, the Committee concludes Patient D was

credible. Respondent'3 suggestion 

invol.;c3 deliberate palpation of both breasts while

the woman reclines.

Respondent did not deny he made contact with this

patient's breast. Rather he asserted that the contact was part

of a routine breast examination which he was required to do under

the Hospital Code 10 NYCRR 405.22. Whether or not the provision

cited is relevant is ultimately moot since the Committee finds the

contact herein bore no semblance to a breast examination.

Respondent demonstrated a textbook perfect breast examination (T.

1145) which 



E to an area which had

little cubicles with curtains in front for changing, an

examination area with an examining table and a chair, and an
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a
430-431; Ex. 7)

4. The receptionist took Patient 

E to follow her into another

room. Patient E's husband remained in the waiting room. (T.

E and her husband entered the reception

area, the receptionist told Patient 

.and made her walking ability

uncertain. When Patient 

E went to the Employee Health Service on

July 15, 1982. Her husband accompanied her because Patient. E's

injury made her unable to drive 

1033 and detailed questionnaire regarding many

aspects of her medical and personal history. She filled the

questionnaire out completely prior to the examination. (T. 429)

3. Patient 

E received a letter from her employer

advising her that she was to report to the Employee Health Service

for an examination to determine the extent of her disability. She

also received a 

425-426)

2. Patient 

Devklopmental Center as a therapy aide. During her employment at

that facility she sustained injuries to her back which disabled

her from her employment. (T.

E was formerly employed at J. N. Adam

finds Respondent's gratuitous non-medical contact with this

patient's breast constitutes patient abuse and a violation of both

standards of moral conduct.

SPECIFICATIONS THREE AND TEN ARE UNANIMOUSLY SUSTAINED.

FINDINGS OF FACT WITH REGARD TO PATIENT E

1. Patient 



anti the door was closed. (T. 431, 502, 505)
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hi&review of the questionnaire and his

eliciting of additional medical history for Patient E, Respondent

took her to the examination area. There was no one else present

in the room,

tha't if she could
. .

not remember the date of her injury, that the injury must h&e been

insignificant. (T. 432)

7. Respondent asked Patient E about her consumption of

alcoholic beverages. There was a multiple choice section on the

questionnaire asking about consumption of alcohol. Patient E told

Respondent that she was a social drinker, as she had stated in her

questionnaire. Respondent told her that she was lying and that

he thought she was more than just a social drinker. (T. 433)

8. Following

noi: remember the exact

date. Respondent became loud and told Patient E  

Patient,E the exact date of her

injury. She told Respondent that she could 

E sat

on a chair while he went over her questionnaire. (T. 431-432)

6. Respondent asked 

I
receptionist. Respondent then entered the room and told her to

follow him to his desk and they would go over the questionnaire

she had completed. Respondent sat at his desk and Patient 

E followed the instructions given her by the

E

questioned why the gown would be tied in the front for a back

examination, she was told that was the way Respondent wanted it.

(T. 431)

5. Patient 

,go into

one of the cubicles, remove everything except her underpants, and

to put on a gown and tie it in the front. When Patient 

E to office with a desk. The receptionist told Patient  



E returned

to a straight standing position, Respondent reached his hand
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E got off the chair and.

feet. He told her

a good time while

439-440)

stood to face

Respondent. He told her to bend forward. When she did so, the

gown she was wearing fell slightly open. When Patient 

mcney from the State. (T.

13. Patient 

,E's

feet, and told her that she had calluses on her

that she must have been "romping" about having

she was collecting 

E did so, with difficulty. She got' into a kneeling position facing

the wall. (T. 438-439)

12. Respondent looked at the bottoms of Patient 

to get on the chair. Patient

E told Respondent that she

would have difficulty getting on the chair because of the weakness

in her left Leg. Respondent told her 

E to kneel on a chair that

was against the office wall. Patient 

(T.'437)

11. Respondent told Patient 

:
instruments. He then accused her of being an alcoholic.

I
facility where she sometimes had to clean up feces. (T. 437)

10. Respondent pulled down Patient E's lower eyelid?

and looked into her eyes with his own. He did not use any

told her that she must be nervous about the lies she was telling

about her back, because her nails were bitten short. (T. 436-437)

Patient E purposely kept her nails short because she worked in a

in

front of him, to hold her hands out in front of her. She had been

asked to do that before by other physicians who had examined her.

(T. 434-435) Respondent looked at Patient E's fingernails. He

9. Respondent asked Patient E, who was standing 



the details of Respondent's

conduct on the form. (T. 448, 482)

allput- 

0
asked her if she was willing to put her complaint in writing, and

she said that she was. She filed a formal grievance alleging an

improper exam She did not 

E and her husband arrived at their

home, he helped her into bed. She immediately called the

personnel office at J. N. Adam and reported the incident to Ann

Sarney, a clerk there. Patient E told Ms. Sarney that Respbndent

had attacked her, and asked what kind of doctors J. N. Adam was

sending their employees to see. (T. 506-507)

18. Subsequent to her conversation with Ms. Sarney,

Patient E talked to her union president, Paul Christopher. He

Health Service and have a

confrontation with Respondent. (T. 445)

17. When Patient 

0
room where her husband

get out of here now."

told her husband'parts

16. Patient

E got dressed and went back to the waiting

sat. She was crying, and told him, "let's

When they were more than half way home, she

of what happened. (T. 445)

E was too upset to tell her husband

everything immediately. She also feared that if she did so, her

husband would return to the Employee 

I

;hat if there

was anything wrong with her, it was probably a "social disease."

(T. 444-445)

15. Patient

E and told her 

E knocked Respondent's arm away.

Respondent began yelling at Patient 

inside the gown, took hold of Patient E's left breast, and twisted

it, causing her physical pain. (T. 440)

14. Patient 



E, in that his assertions

and explanations were not credible. The Hearing Committee

concludes that the events of July 15, 1982 occurred as described

by Patient E. Respondent grabbed Patient E's breast and twisted
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E was an

entirely credible witness. She was forthright and consistent in

her answers during direct and cross-examination. Her

descriptions, reactions and explanations were credible. The

Hearing Committee for reasons stated previously rejects

Respondent's testimony regatding Patient  

AND_SzECIFICATIONS FOUR AND

ELEVEN

The Hearing Committee concludes that Patient 

E 

E has undergone two spinal surgeries, a fusion and a

laminectomy. (T. 461-462) She has been on Worker's Compensation

since 1982. (T. 490) She was terminated from her employment at

J. N. Adam because she was no longer able to perform any kind Of

lifting. (T. 425)

CONCLUSIONS WITH REGARD TO PATIENT 

. 21. Since her visit to the Employee Health Service,

Patient 

I
contact with Patient E's breast was different. (T. 442-443)

E had had breast examinations from other physicians, and

had performed self-examination of her breasts. Respondent's

width

Respondent, had an appointment with her personal physician. She

told her personal physician everything that Respondent had done

to her. (T. 450)

20. Prior to her visit to the Employee Health Service,

Patient 

.

19. Patient E, shortly after her encounter 

.



Mar,ch 30, 1983. Patient F’s husband accompanied

her, because Patient F was having difficulty driving in her

condition. (T. 552-553)
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examination. She went to the Employee

Health Service on 

UNANIMOUSLY

SUSTAINED.

FINDINGS OF FACT WITH REGARD TO PATIENT F

1. Patient F is employed at West Seneca Developmental

Center as a therapy aide. She has been employed by that facility

for ten years. (T. 548-550)

2. On February 20, 1983, Patient F was injured while

lifting a patient who went into a seizure. This injury

temporarily disabled Patient F from her employment. (T. 550-551,

552-553; Ex. 8)

3. Patient F eventually received a Letter from her

employer advising her that she was to report to the Employee

Health Service for an 

,
sustained.

of his profession which evidences moral unfitness to

profession by violation of both previously cited

Accordingly factual allegations E.l through E.6 are

SPECIFICATIONS FOUR AND ELEVEN ARE 

E constituted abuse of a patient, and also constituted conduct in

the practice

practice the

definitions.

nor was it related

to any medical procedure. It was a gratuitous non-medical

contact. Respondent's verbal and physical actions toward Patient

this was not part of a breast examination,it.



557).

7. Respondent, before examining Patient F, said to her

"Well, we might as well examine you anyway." He then took Patient

F into the examining area. . (T. 557)

8. Respondent put one hand under Patient F's chin, and

put the other hand  behind her neck. He began turning Patient F's

neck from side to side, nearly from one shoulder to the other.

sit down. (T. 555)

Patient F sat in a chair near Respondent's desk. Respondent

commenced going through Patient F's questionnaire, and asking her

personal and medical questions, some of which she felt were

irrelevant and embarrassing. During the course of this

discussion, Respondent told Patient F that it was ridiculous that

she had been out of work so long when she didn't ever have a broken

bone. (T. 

554-555)

6. When Patient F walked into Respondent's office, she

greeted him. Respondent told Patient F to 

.
5. Patient F

F into the back of the office. Her husband

room. (T. 554)

disrobed, except for her underpants, and

put on a robe. The nurse returned and weighed her and took her

blood pressure. The nurse told Patient F that the Respondent was

ready for her, and took her to a little office area where

Respondent was seated behind a desk. (T.

I

-

4. When Patient F and her husband walked into the

Employee Health Service Office, they sat down in a small waiting

area. When it was Patient F'S turn, the nurse/receptionist took

her "paperwork." The "paperwork" included a questionnaire. The

nurse then took Patient

remained in the waiting



573-57;)
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%o her immediate family and her

personal physician, Patient F told a few close friends what had

happened. (T. 

additlcnTn 

andot0l.d him everything that had occurred

with Respondent.

(I'. 569)

11. When Patient F and her husband got home, he called

her personal physician. Patient F went to see her personal

physician the next day,

~LSL.. 

hustand what Respondent had

done to  

faLli.ng. (T. 561, 613-616)

10. Patient F began crying on the drive home from the

Health Service, and told her 

Pat.ient F. This exposed

her to a

Employee

said and

heightened risk of 

unrier compietely longer stool, it was no

theWhen he moved under her before he did it.

te??i Patient F that he was going to move the

stool out from 

that": where I want it."

Respondent did not

a!-~~_3 '1 had it there 

t.he stool back up against

the wall. He said,

slyed pu

Wfien Patient F was nearly seated,

Respondent reached behind her and 

pulled the stool out away from the

wall so that she could hold onto something for support as she

lowered herself onto the stool.

wall. Patient F 

stobl with wheels which was in the examining room. The stool was

up against the 

h+r but Respondent continued. Eventually,

he did stop. (T. 559, 637, 638)

9. Respondent then asked Patient F to sit on a round

Prior to turning Patient F's neck, Respondent did not ask her to

perform a range of motion or to demonstrate how far she could turn

her neck herself. When Respondent turned Patient F's neck from

side to side, it caused her pain. She asked Respondent to stop,

because he was hurting 



F-2) with any
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the. events of March 30, 1983

occurred as described by Patient F. Hcwever, the Committee does

not find that Respondent moved the stool (Charge 

each'bther.

The Committee finds 

,being

rude to patients is not necessarily a violation of state

standards, it is noted here because it is a common thread amongst

all the testimony. This mutuality of observation tends to bolster

the overall credibility of the witnesses who, as previously

stated, had never met 

L
entirely credible witness. She was forthright and consistent in

her answers during direct and cross-examination. Her

descriptions, reactions, and explanations bore the logical

semblance of truth.

The Hearing Committee rejects Respondent's testimony

regarding Patient F, in that his assertions and explanations were

not credible. A theme throughout Respondent's treatment of state

employees shows a contempt he had for these persons. He displayed

a preconception that they were malingerers and that he was

protecting the taxpayers by being rude and abusive. While 

. 

I

The Hearing Committee concludes that Patient F was an

580-581, 625-627)

CONCLUSIONS WITH REGARD TO PATIENT F AND SPECIFICATIONS FIVE AND

TWELVE

12. Following her talk with her personal physician,

Patient F sent a letter to the Erie County Medical Society about

Respondent's misconduct. She also talked to her union

representative. (T. 573;



Respondent at the Employee Health

Service on May 19, 1982. (T. 690-691; Petitioner's Exhibit 9)

examiiied by be

0
employment at Craig. The pregnancy aggravated Patient G's back

injury, and she was eventually unable to perform her duties. She

was scheduled to 

669-670, Petitioner's Exhibit 9) When she returned

to her employment at Craig, Patient G was instructed not to lift

more than fifteen pounds. (T. 689-691)

3. Patient G. became pregnant with her fifth child in

October 1981, at about the same time that. she returned to her

Cralq, Patient G injured her back. The injury was

severe enough to require hospitalization, and subsequent strict

bed rest. (T.

(T. 663-665)

2. During the course of her employment as a laboratory

technician at 

G, at the time of the incidents in the

Statement of Charges, was employed by Craig Developmental Center.

FINDINGS OF FACT WITH REGARD TO PATIENT G

1. Patient 

'3C SPECIFICATION TWELVE IS UNANIMOUSLY NOT SUSTAINED.

UPJANIMOUSLY SUSTAINED.

evigences moral unfitness.

SPECIFICATION FIVE IS 

* no evidence of conduct in the practice of the profession which

F-1 and F.3 were unjustified and

evidenced a disregard for Patient F's well-being. Treating a

patient in the manner described and causing unnecessary pain

constitutes abuse of a patient. However the Committee can find

.

kind of malicious intent. The actions by Respondent toward

Patient F under charges 



Respondent asked the nurse

to leave, and she did. (T. 673-674)

6. Respondent took Patient G's arm and helped her onto

the examining table. He had Patient G Lie on her back on the

examining table. Prior to having Patient G lie on her back on the

examining table, Respondent did not examine her back or any other

portion of her body. (T. 674-675)

7. Patient G had put on the paper gown with the

opening in the back. Respondent took the gown and lifted it over

Patient G's head so  that it covered her face. Patient G could not

see anything with the gown over her face. When Respondent began
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1)

returned and took the paperwork and told Patient G to come into

the back area of the office. Patient G's friend remained in the

waiting room. (T. 671-673)

5. The nurse took Patient G to a dressing room, and

instructed her to remove all her clothing, put on a gown, and come

out when she was ready. When Patient G opened the curtain to

indicate that she was ready, the nurse took her to the examination

area, where Respondent was waiting.

.-’
paperwork.,_- The nurse

G reclined on a Lumbar cushion.

Patient G's friend accompanied her into the  office, where they

entered a reception area. Patient G gave her name and they sat

down. The nurse/receptionist brought over a clipboard of

paperwork to complete. Because Patient G was having difficulty

sitting up, her friend helped with the 

4. Patient G's friend drove the two hour distance t-o

the examination while Patient 



all the way down her

leg in a continuous scratch. Patient G told Respondent that yes,

she could feel that. (T. 681, 739)
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a tinqlinq sensation which

would go down into the back of her heel and foot. At the time,

she was not experiencing any numbness. (T. 680-681)

11. Respondent took a safety pin from his lab coat.

He asked Patient G, "Do you feel this?" and then stuck the pointed

end of the safety pin in her thigh and ran it 

right side of her buttocks and down the back of

her right leg, and that there would be 

down the 

Se&ice, had had many breast examinations from other physicians.

Her gynecologist and other doctors have taught her how to do

self-examination of her breasts. Respondent's touching of her

breasts was different from any breast examination Patient G had

ever had. (T. 675, 678-679)

10. Respondent asked Patient G if she felt. any numbness

due to her injury. She told him that when there was numbness, it

would go 

to touch her breasts, Patient G pulled the gown down to her neck

SO that she could look at him. (T. 675)

8. Respondent touched and fondled Patient G's breasts.

The fingers of Respondent's hand were open, not together. He put

his open-fingered hand over each entire breast and squeezed them

slightly. (T. 676-677)

9. Patient G, prior to her visit to the Employee Health



.
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the.'examining table. (T. 683, 737-738)

14. Patient G got dressed and went to Respondent's

office. (T. 685~686)

15. Patient G went out to the reception area where her

friend was waiting. When they got to the car, Patient G began

crying, and told her friend what Respondent had done, including

the incident with the safety pin. Her friend looked at Patient

G's leg, and noticed that the scratch had bled through Patient G's

white maternity pants. (T. 682, 686)

16. Patient G told her husband what had happened as

soon as she got home. She also called her personal physician and

told him what Respondent had done. Fatient G's physician gave her

addresses where she should write letters regarding Respondent's

misconduct. She wrote and sent at least one letter. (T. 693, 698,

700)

.Patient G has had many

back examinations, and is familiar with the components of such

examinations. (T. 684-685) During the entire "examination" at

the Employee Health Service, Patient G was lying on her back on

(T. 683)

13. Respondent did not perform any physical examination

of Patient G's back. (T. 683, 737-738)

12. Respondent told Patient G she could get dressed and

left the room. 
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.in the

practice of his profession which indicates moral unfitness with

regard to both standards.

SPECIFICATIONS SIX AND THIRTEEN ARE UNANIMOUSLY

SUSTAINED.

oi a patient and conduct by Respondent 

piri on Patient G was

not a neurological examination, nor was it related to any

legitimate medical procedure. Respondent's actions toward Patient

G constituted abuse 

not!gart of a breast

examination, nor was it related to any medical procedure. The

manner in which Respondent used the safety 

~ Respondent's

touching of Patient G's breasts was 

th& events of May

19, 1982 occurred as described by Patient G. 

tha't Committee,concludes 

_

The Hearing 

_; ._ were'.np~,,credible:',  'and explanations  ‘assertidns 
.-.-

?Respondent's testimony regarding Patient G, in that his

_

rejects 

. %&'Hearing Committeecredidle:were exp.Lanations 
_..
reactions and 

CONCLUSIONS WITH REGARD TO PATIENT G AND SPECIFICATIONS SIX AND

The Hearing Committee concludes that Patient G was a

credible witness. She was forthright and consistent in her

answers during direct and cross-examination. Her descriptions,



contact.within his professional capacity.

It is therefore the unanimous recommendation of this Committee

ccntempt which he believes they deserve.

In sum, there is no hope of rehabilitating this practitioner who

stands convicted of multiple counts of abusing individuals with

whom he has come in 

e

not.have been alone with him under circumstances

where the acts proven could have taken place. Respondent has

repeatedly and eqreqiously betrayed the trust conferred upon him

by virtue of his licensure. He has repeatedly and egregiously

violated the moral standards of the professional community of

which he is a member. He has repeatedly and boldly lied to this

committee. Perhaps of most concern, he has shown not a scintilla

of remorse for his actions. Indeed, it appears from the totality

of his testimony that Respondent believed and continues to believe

that he performs a public service by rooting out malingerers and

treating them with th

reth%d-'to'his office for

further employment on March 24. But for the fact that Respondent

was a trusted member of a professional community, the patients

herein would 

hi& cdmrpunity, Individual A would not 

, fact that Respondent was a trusted member of a professional

.

RECOMMENDATIONS

The evidence in this proceeding shows a clear pattern

of abuse perpetrated by Respondent upon persons who had placed

themselves in compromising positions by virtue of the trust

conferred upon Respondent arising from his licensure. But for the

.



REVOKED'and that

he never be allowed to practice medicine in this state or any other

again.

DATED: Albany, New York
1989

GLENDA D, DONOGHUE, M.D.
THERESE G. LYNCH, M.D.
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that Respondent's License to practice medicine be 



scope of the State's power; and?.lle o*,rsi\d
Is

t
recolnmendation  

EJew York or elsewhere. That
aspect; of the Committee's 

practjce in 
allowed

to 
spcnd+nt never be Re that r+cCr:l;t,o:lderl  

the Committseexkent a-ceptedrexcept to the 
b2Ccmmittee should t!le of Reccmmendatio;l T!le 

sc=f;>t;ed in full;

b.

shculd beCommittr?e 
Conclusions of theTnd F'n,:tof Fil?diljqs Th? 

Regents:

a.

Board of 

ng recommendation to theOWI foil t.i\em;lks I hereby 

anti the findings,e-/iderlce, a!ld other pxhlbits 

of: Counsel.

hearing. the 

Petiticner appeared byi,f Counsel,.Esq., Vinoius, f%ter A.

-.

by 

appeared7rl.D.Rojae,Sibardo Respcndent19c\Q.and,Sebruary 13, _.. . 

5, 9, 1989.January 4, December 19, 1588, 19S8, 25, 

w?re he-ld

on October 

..

Hearings in the above entitled-proceeding 

I .. -. r.2 A :_ . . - ‘d. . , . 
'iorkN\IP*~ 

Biiildin?- ---
Albany, 

Educatio? I State 
DepartmnntEr"lcation State 
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RECOMMENDATION
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CONDIJCTPROE.&SICPJAL MEDICAL 
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STATE BOARD FOR 
STATS OF NEW YCRK



’
Commissioner of Health
State of New York

Page 2

1

DAVID AXELROD, M.D. 
* I

'igrkFJew 
I

DATED:

C. The Board of Regents should issue an.order
adopting and incorporating the Findings of
Fact and Conclusions and further adopting as
its determination the Recommendation as
described above.

The entire record of the within proceeding is

transmitted with this Recommendation.



DeDartment of Health, addressed to the Director. Office

per'iod of probation:

That respondent shall submit written proof to the New York
State 

resppndent  to the New York State
Department of Health, addressed to the Director, Office of
Professional Medical Conduct, as aforesaid, no later than the
first three months of the 

DPLS to be submitted by 

(DPLS), New York State
Education Department (NYSED), that respondent has paid all
registration fees due and owing to the NYSED and respondent
shall cooperate with and submit whatever papers are requested
'by DPLS in regard to said registration fees, said proof from

,Office of Professional Medical Conduct, Empire State Plaza,
Albany, NY 12234 of any employment and/or practice,
respondent's residence, telephone number, or mailing address,
and of any change in respondent's employment, practice,
residence, telephone number, or mailing address within or
without the State of New York:

That respondent shall submit written proof from the Division
of Professional Licensing Services 

*respondent has, during the period of probation,
successfully performed 100 hours of public service, to be
selected by respondent and previously approved, in writing, by
said employee;

That respondent is enrolled in and diligently pursuing, at
respondent's expense, a course of training in medical ethics,
said course to be selected by respondent and previously
approved, in writing, by said employee, and said course to be
completed to the satisfaction of said employee during the
period of probation unless respondent demonstrates to the
satisfaction of said employee that respondent cannot comply
with said course requirement and said employee excuses
respondent from compliance with said course requirment;

That respondent shall submit written notification to the New
York State Department of Health, addressed to the Director,

is
compliance with the following:

That respondent, during the period of probation, shall conduct
himself in all ways in a manner befitting his professional
status, and shall conform fully to the moral and professional
standards of conduct imposed by law and by his profession;

That

to
in

a.

b.

c.

d.

e.

f.

said visits, for the purpose of determining whether respondent 

.

CALENDAR NO. 10231

1. That respondent shall make quarterly visits to an employee of and
selected by the Office of Professional Medical Conduct of the New York
State Department of Health, unless said employee agrees otherwise as

.LIBARDOROJAS 

.. 

"D"

TERMS OF PROBATION
OF THE REGENTS REVIEW COMMITTEE

EXHIBIT 

. .



.

_
determines that respondent may have violated probation, the Department
of Health may initiate a violation of probation proceeding.

. 

the practice of respondent's
profession in the State of New York and does not desire to
register, and that 2) respondent has paid any fines which
may have previously been imposed upon respondent by the Board
of Regents: said proof of the above to be submitted no later
than the first two months of the period of probation;

the Director of the Office of Professional Medical Conduct

in 

.

of Professional Medical Conduct, as aforesaid, that i)
respondent is currently registered with the NYSED, unless
respondent submits written proof to the New York State
Department of Health, that respondent has advised DPLS, NYSED,
that respondent is not engaging 

ROJAS (10231)LIBARDO

2. If
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ORIOINAL
VOTE AND ORDER

NO. 10231

Upon the report of the Regents Review Committee, a copy of
which is made a part hereof, the record herein, under Calendar No.
10231, and in accordance with the provisions of Title VIII of the
Education Law, it was

VOTED (January 17, 1990): That, in the matter of LIBARDO
ROJAS, respondent, the unanimous recommendation of the Regents
Review Committee as to the findings and conclusions of the hearing
committee and the Commissioner of Health's recommendation as to
those findings and conclusions be accepted as follows, as well as
the recommendation of the Regents Review Committee, by majority
vote of two to one, as to the measure of discipline recommended by
the hearing committee and Commissioner of Health be accepted as
follows:
1. The hearing committee's findings of fact and conclusions

as to the question of respondent's guilt, and the
Commissioner of Health's recommendation as to the hearing
committee's findings of fact and conclusions be accepted:

2. Respondent is guilty, by a preponderance of the evidence,
of the first specification of the charges based on
willful physical abuse and willful physical harassment
of a patient, the second specification of the charges

ROJAB
(Physician)

DUPLICATE

.

IN THE MATTER

OF

LIBARDO 



,said
license after one year has elapsed from the effective
date of the service of the order of the Commissioner of
Education to be issued herein; but said application shall
not be granted automatically:

and that the Commissioner of Education be empowered to execute, for
and on behalf of the Board of Regents, all orders necessary to
carry out the terms of this vote:

and it is

.
specificatioris of the charges, and the thirteenth
specification of the charges, and not guilty of the
twelfth specification of the charges;

3. The hearing committee's recommendation as to the measure
of discipline be accepted to the extent indicated by the
Commissioner of Health, and the Commissioner of Health's
recommendation as to the measure of discipline be
accepted; and

4. Respondent's license to practice as a physician in the
State of New York be revoked upon each specification of
the charges of which respondent was found guilty.

Respondent may, pursuant to Rule 24.7(b) of the Rules of
the Board of Regents, apply for restoration of 

physi$al abuse of a patient, the seventh specification
of the charges to the extent indicated in the hearing
committee report, the eighth through eleventh

iixth specification of the charges  based on willful

2

charges based on willful physical abuse of a patient, the
fourth specification of the charges based on willful
physical abuse and willful verbal abuse of a patient, the
fifth specification of the charges based on willful
physical abuse and willful verbal abuse of a patient to
the extent indicated in the hearing committee report, the

.

based on willful physical harassment and willful verbal
harassment of a patient, the third specification of the

(10231)BCWASLIBARDO 

-----/ 
L--



:

Commissioner of Education

-‘. -. gy$ yYJ7_f 
4'3,#4 day of

Educdti‘on'Depqrtment,
at the City of Albany, this 

my-hand and affix
the seal of the State 

.the Board of
Regents, do hereunto set  

-

IN WITNESS WHEREOF, I, Thomas Sobol,
Commissioner of Education of the State of
New York, for and on behalf of the State
Education Department and 

.i

1.1

I

this
the personal service of
after mailing by certified mail.

order shall take effect as of the date of
this order upon the respondent or five days

that 

ORDERED: That, pursuant to the above vote of the Board'of
the provisions thereof are hereby adopted
is further

Regents, said vote and
and SO ORDERED, and it

ORDERED 

.(10231)ROJAS 
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LIBARDO 
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