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DATED:

Chair
State Board for Professional

Medical Conduct

attome)

whichever is earliest.

SO ORDERED.

_I

CONSENT

ORDER

BPMC No. 01-250

Upon the proposed agreement of Malcolm Kaswan, M.D. (Respondent) for

Consent Order, which application is made a part hereof, it is agreed to and

ORDERED, that the application and the provisions thereof are hereby adopted

and so ORDERED, and it is further

ORDERED, that this order shall be effective upon issuance by the Board, which

may be accomplished by mailing, by first class mail, a copy of the Consent Order to

Respondent at the address set forth in this agreement or to Respondent’s attorney by

certified mail, or upon transmission via facsimile to Respondent or Respondent’s 

_-__---____--____________-_______-----___----_--~_~-----__~~_-__

II
MALCOLM KASWAN, M.D. I

II

I
I

OF
II

I

IN THE MATTER
1

__---________-___-_______-_-______--_____--______--_---------_--_,

NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT



“B”.

L_______________________________________-_-_-~~~~_____~~~__~_____~

Malcolm Kaswan, M.D., representing all statements herein made to be true,
deposes and says:

That on or about July 2, 1976, I was licensed to practice as a physician in

the State of New York, having been issued License No. 127496 by the New York

State Education Department.

My current address is 55 Narrow Lane South, Water Mill, New York 11976,

and I will advise the Director of the Office of Professional Medical Conduct of any

change of my address.

I understand that the New York State Board for Professional Medical

Conduct has charged me with seven specifications of professional misconduct as

set forth in the Statement of Charges, annexed hereto, made a part hereof, and

marked as Exhibit “A”, and that the further issues set forth in Exhibit “B” are

currently under investigation by the Office of Professional Medical Conduct

(“OPMC”), without any determination having been made regarding whether to

bring further charges.

I agree not to contest the allegations set forth in the First Specification, in

full satisfaction of the Statement of Charges and of the investigation as set forth

in Exhibit 
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I further agree that the Consent Order for which I hereby apply shall impose

the following conditions:

That, except during periods of actual suspension, Respondent shall

maintain active registration of Respondent’s license with the New

York State Education Department Division of Professional Licensing

Services, and pay all registration fees. This condition shall be in

effect beginning thirty days after the effective date of the Consent

Order and will continue while the licensee possesses his license; and

That Respondent shall fully cooperate in every respect with the OPMC in its

2

"C" 

physician-

patient boundaries.

Upon returning to the practice of medicine, I shall be subject to a five year

period of probation subject to the terms and conditions set forth in Exhibit

My license to practice medicine in the State of New York shall be

suspended for a period of three years, pursuant to Section 230-a of

the Public Health Law (“PHL”). Said suspension shall be actual.

Prior to resuming practice, I shall provide to the Director of OPMC,

evidence that I have complied with or completed a psychiatric evaluation, a

clinical competency assessment program, a substance abuse monitoring

program consistent with the terms and conditions as set forth in Exhibit “C”,

and a Continuing Medical Education course in ethics regarding 



§6512.

I agree that in the event I am charged with professional misconduct in the

future, this agreement and order shall be admitted into evidence in that

proceeding.

I hereby make this Application to the State Board for Professional Medical

Educ.

Law 

§6530(2);  I further

understand that unauthorized medical practice is a felony defined by N.Y. 

Educ. Law 

§6530(29).

I understand that any practice of medicine by me in the State of New York

while my license is suspended shall be unauthorized and shall constitute

Professional Misconduct within the meaning of N.Y. 

administration and enforcement of this Order and in its investigation of all

matters regarding Respondent. Respondent shall respond in a timely

manner to each and every request by OPMC to provide written periodic

verification of Respondent’s compliance with the terms of this Order.

Respondent shall meet with a person designated by the Director of OPMC

as directed. Respondent shall respond promptly and provide any and all

documents and information within Respondent’s control upon the direction

of OPMC. This condition shall be in effect beginning upon the effective

date of the Consent Order and will continue while the licensee possesses

his license.

I hereby stipulate that any failure by me to comply with such conditions shal

constitute misconduct as defined by New York State Education Law 



he accomplished by mailing, by first class mail, a copy of the Consent

Order to me at the address set forth in this agreement, or to my attorney, or upon

transmission via facsimile to me or my attorney, whichever is earliest.

I am making this Application of my own  free will and accord  and not under

duress, compulsion or restraint of any kind or manner. In consideration of the

value to me of the acceptance by the Board of this Application, allowing me to

resolve this matter without the various risks and burdens of a hearing on the

merits, I knowingly waive any right I may have to contest the Consent Order for

which I hereby apply, whether administratively or judicially, and ask that the

Application be granted,

4

and such denial by the Board shall be made without prejudice to the

continuance of any disciplinary proceeding and the final determination by the

Board pursuant to the provisions of the Public Health Law.

I agree that, in the event the Board grants my Application,  as set forth

herein, an order of the Chairperson of the Board shall be issued in accordance

with same. I agree that such order shall be effective upon issuance by the Board

which may 

pendency of the professional misconduct disciplinary

proceeding; 

Conduct (the Board) and request that it be granted.

I understand that, in the event that this Application is not granted by the

Board, nothing contained herein shall be binding upon me or construed to be an

admission of any act of misconduct alleged or charged against me, such

Application shall not  be used against me in any way and shall be kept in strict

confidence during the 
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The undersigned agree to the attached application of the Respondent and to the
proposed penalty based on the terms and conditions thereof.
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Malcolm Kaswan, M.D., the Respondent, was authorized to practice

medicine in New York State on or about July 2, 1976, by the issuance of license

number 127496 by the New York State Education Department. Respondent is

currently registered to practice medicine with the New York State Department of

Education for the period of January 1999 through December 2000.

A.

B

FACTUAL ALLEGATIONS

Respondent, a psychiatrist, whose office was located at 10 East End

Avenue, New York, New York, treated Patient A (whose identity is set forth

in the annexed Appendix) from in or about October 1997 through in or

about October 1998.

1. Respondent deviated from accepted medical standards in that he:

a) engaged in a personal and sexual relationship with Patient A,

to whom he continued to provide psychiatric services.

b) failed to maintain records that accurately reflect the care and

treatment rendered to Patient A.

In or about November 1999, Respondent knowingly and with intent to

deceive, falsely informed the Office of Professional Medical Conduct

; CHARGES

j OF

i STATEMENT

MALCOLM KASWAN, M.D.
THEoMPrrERIN 

1.
I

,-___-___----____--_____________--_____----~~~~----~~~--_--~~_-----,I

“EXHIBIT A”

NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT



. Paragraph A, A(l)(a) and paragraphs B, C and D.,

ie following:

brofession of medicine that evidences moral unfitness to practice as alleged in the facts of

§6530(20)(McKinney Supp. 2001) by engaging in conduct in the practice of theiduc. Law 

iature with a patient, as alleged in the facts of:

1. Paragraph A and A(1 )(a).

SECOND SPECIFICATION

MORAL UNFITNESS

Respondent is charged with committing professional misconduct as defined in N.Y.

§6530(4)(McKinney  Supp. 2001) by engaging in physical contact of a sexualIduc. Law 

Psvchiatrist and Patient

Respondent is charged with committing professional misconduct as defined in N.Y.

Phvsical Contact Between 

(“OPMC”) that he terminated treatment of Patient A in or about February

1998.

In or about November 1999, Respondent knowingly and with intent to

deceive, falsely informed  OPMC that he had only telephoned Patient A after

he received a telephone call from Patient A on or about July 10, 1998.

Respondent knowingly and with intent to deceive, failed to document five

prescriptions that he authorized for Patient A between March 1998 and

August 1998.

SPECIFICATION OF CHARGES

FIRST SPECIFICATION



§6530(4)(McKinney Supp. 2001) by practicing the profession of medicine with

gross negligence as alleged in the facts of the following:

6. Paragraph A and each of its subparagraphs.

Educ. Law 

§6530(5)(McKinney  Supp. 2001) by practicing the profession of medicine with

incompetence on more than one occasion as alleged in the facts of two or more of the

following:

5. Paragraph A and each of its subparagraphs.

SIXTH SPECIFICATION

GROSS NEGLIGENCE

Respondent is charged with committing professional misconduct as defined in N.Y.

Educ. Law 

§6530(3)(McKinney Supp. 2001) by practicing the profession of medicine with

negligence on more than one occasion as alleged in the facts of two or more of the

following:

4. Paragraph A and each of its subparagraphs.

FIFTH SPECIFICATION

INCOMPETENCE ON MORE THAN ONE OCCASION

Respondent is charged with committing professional misconduct as defined in N.Y.

Educ. Law 

§6530(2)(McKinney  Supp. 2001) by practicing the profession of medicine

fraudulently as alleged in the facts of the following:

3. Paragraphs B, C and D.

FOURTH SPECIFICATION

NEGLIGENCE ON MORE THAN ONE OCCASION

Respondent is charged with committing professional misconduct as defined in N.Y.

Educ.  Law 

THIRD SPECIFICATION

FRAUDULENT PRACTICE

Respondent is charged with committing professional misconduct as defined by N.Y.



) 2001
New York. New York

ROY NEMERSON
Deputy Counsel
Bureau of Professional

Medical Conduct

IATED: September

latient which accurately reflects the care and treatment of the patient, as alleged in the

acts of:

Paragraph A and A(l)(b) and paragraph D.

§6530(32)(McKinney  Supp. 2001) by failing to maintain a record for each

SEVENTH SPECIFICATION

FAILURE TO MAINTAIN RECORDS

Respondent is charged with committing professional misconduct as defined in N.Y.

iduc. Law 


