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CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Justine Clarke Caplan, Esq. Anthony Kelly, P.A.
New York State Department of Health
Bureau of Professional Medical Conduct

Corning Tower, Room 2512
Empire State Plaza
Albany, New York 12237

RE: In the Matter of Anthony Kelly, P.A,
Dear Partles:

Enclosed pleass find the Determination and Order (No. 24-018) of the Hearing
Committee in the above referenced matter. This Determination and Order shall be deemed
effective upon the receipt or seven (7) days after mailing by certified mai! as per the provisions
of §230, subdivision 10, paragraph (h) of the New York State Public Health Law.

Five days after receipt of this Order, you will be required to deliver to the Board of
Professional Medicat Conduct your license to practice medicine together with the registration
certificate, Delivery shall be by either certified mail or in person to:

Office of Professional Medical Conduct
New York State Department of Health
Office of Professional Medical Conduct
-Riverview Center

150 Broadway - Suite 355

Albany, New York 12204

If your license or registration certificate is lost, misplaced or its whereabouts is otherwise
unknown, you shall submit an affidavit to that effect. If subsequently you locats the requested
items, they must then be delivered to the Office of Professional Medical Conduct in the manner
noted above.

As prescribed by the New York State Public Health Law §230, subdivision 10, paragraph
(i}, (McKinney Supp. 2015) and §230-c subdivisions 1 through 5, (McKinney Supp. 2015), "the
determination of a committee on professional medical conduct may be reviewed by the
Administrative Review Board for professional medical conduct.”" Either the licensee or the
Department may seek a review of a committee determination,

Emplre State Plaza, Corning Tower, Albany, NY 12237 | health.ny.gov



Request for review of the Committee's determination by the Administrative Review
Board stays penalties other than suspension or revocation until final determination by that
Board., Summary orders are not stayed by Administrative Review Board reviews.

All notices of review must be served, by certified mail, upon the Administrative Review
Board and the adverse party within fourteen (14) days of service and receipt of the anclosed
Determination and Order.

The notice of review served bn the Administrative Review Board should be forwarded to:

Jean T. Carney, Administrative Law Judge
New York State Department of Health
Bureau of Adjudication

Riverview Center

150 Broadway — Suite 510

Albany, New York 12204

The parties shall have 30 days from the notice of appeal in which to file their briefs to the
Administrative Review Board. Six copies of all papers must also be sent to the attention of Ms.
Carney at the above address and one copy.to the other party. The stipulated record in this
matter shall consist of the official hearing transcript(s) and all documents in evidence.

Parties will be notified by mail of the Administrative Review Board's Determination and

Order.
Sincerely,
Natatie J. Bordeaux
Chief Administrative Law Judge
Bureau of Adjudication
NJB: emg

Enclosure



STATE OF NEW YORK : DEPARTMENT OF HEALTH

| STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT ' @ @ Ejf‘;?) ‘K‘ltj’”
: . "
IN THE MATTER DETERMINATION
OF B : AND
. ANTHONY KELLY,PA. . ORDER
;

A hearing was held on January 11, 2024, by videoconference. Pursuant to Public Health Law
(PHL) § 230(10)(e), Jonathan Ecker, M.D., Chéirp'erson, Rose Berkun,‘;M.D.,' and David lrvine,
DHS&, P.A., duly desiénated members of the State Board for Professional Medical Conduct, served
as the Hearing Committee in this matter. Tina M. Champion, Administrative Law Judg'e‘ {ALJY,
served as the Administrative Officer, . |

The Department appeared by Justine Clarke Caplan, Senior Attorney;‘ A Notice of Referral
Proceeding and Statement of Charges dated November 28, 2023, were duiy._§erved upon Anthony
Kelly, P.A. (Respondent), who did not appear at the hearing. | |

The Heafing Committee received and examined documents from the Dép‘artment {Dept. Exs.
1-4). A stenog{raphic reporter prepared a transcript of the proceeding. |

BACKGROUND

" The Department brought this case pursuant to PHL § 230(10)(p), which provides for a
hearing wﬁeﬂ a ficensee is charged solely with a violation of Educ. Law § 6530(9). The Respondent
is charged with one specification of professional misconduct pursuant to Educ, Law § 6530(9}{6) for
“hlaving his or her license to practice medicine revoked, suspended or having other diséipiinary
action taken, or having his or her applicatioﬁ for a license refused, revoked or suspended or having
voluntarily or oth_erwise surrendered his or her license after a disciplinary action was inétituted by a

duly authorized professional disciplinary agency of another state, where the conduct resulting in the




re\}ocation, suspension or other diécipiinary action invalving the license or refusal, revocation or
suspension of an application for a license 6:" the surrender of the license would, If committed in New
York state, constitute professional misconduct under the laws of New York state.”

Pursuant to PHL § 230(10), the Department has the burden of p'roving its case by a
prepanderance of the evidence. Any licensee found guilty of professional misconduct under the
procedures prescribed in PHL § 230 “shall be subject to penalties’ as prescrlibeci in [PHL § 230-a)
except that the charges may be dismissed in the inte-rest of justice.” Educ. Law § 6530.

FINDINGS OF FACT

The following findings and conclusions are the unanimous determinations of the Hearing
Committes:

1. The Respondent was licensed to practice as a physician assistant in New York State on
‘Nlarch 22,1993, by issuance of license number 004482, (Dept, Ex. 3)

2. On February 24, 2022, the Arizona Regulatory Board of Physician Assistants (Anzona
Board) issued an "Order for Letter of Reprimand; and Consent to the Same” to the Respondent for,
among other thingls, signing correspondence and engaging iﬁ advertiging identifying himself as
“Doctar Kelly” or “Dr. Anthony Kelly” without reference fo his physician assistant credentials. (Dept.
Ex. 4.) |

3. The Order stated that the Respondent's actions constituted unﬁrofesséonal conduct in
Arizona by “[clomitting faise, fraudulent, deceptive or ﬁisleading advertising by a physlcian assistant
or.the physician assistant’s staff or representative,” “[flailing to ciéarly disclose the person’s identity
as a physician assistant in the course of the physician assistant's employment,” "[flailing o use and
affix the initials ‘P.A.' or ‘P.A-C' after tﬁe physician assistant's narﬁe or signature on charts,
prescriptior?‘s, or professional correspandence,” and “{ujsing the term 'doctor’ or the abbreviaticn 'Dr.!
on a name tag or in a way that leads the ;ﬁublic ﬁo believe that the physician assistant is licensed to

practice as an allopathic or an osteopathic physician” in Arizona. {Dept. Ex. 4.)




) ' . VOTE OF THE HEARING COMMITTEE

The Hearing Committee, by a vote of 3-0, sustains the charge that the Respondent committed

professional misconduct as defined in Educ. Law § 6530(9)(d).

HEARING COMMITTEE DETERMINATIONS

The Hearing Committee conciudes that the conduct resulting in the disciplinary action
in Arizona, if committed in New York State, would constitute professional misconduct under the laws

of New York State as defined in:

=duc. Law § 6530(2) — Praotlcmg the professson fraudulently or beyond |ts authorlzed
~ scape,; and _

Educ. Law§6530(27)(a)(|) False, fraudulent, deceptive, mlsleadmg, sensatlonal or
ﬂamboyant advertusmg or soliciting.

Accordingly, the specification that the Respondent commi’gted professional misconduct as defined in
| Edue. Law-§ 6530(9)(d) is sustained. |

In cansidering the full spectrum of penalties aVaiiab!e under the Public Health Law, the
| Hearing Committee has determined, by a vote of 2-1, to revoke the Respondent’s license to practice
és a physician assistant in New York State. The Hearing Committee finds that the Respon'dent’s
conduct was not an isolated incident, creates the potential for danger to the public, and, without the
Respondent appearmg and presenting any evidence to the contrary, demonstrates a blatant
d:sregard jor the laws formgd to protect the public. The Hearing Commlttee alse finds that the
Respondent's conduct offends the conscience of physician "assistants who properiy identify
theméelves with their credentials and physicians who have obtained the requisite education and

training to identify themselves as doctors. The majority of the Hearing Committee strongly feels

revocation is the only appropriate penalty to protect the public in the State of New York, regardiess |

of the Department's recommendation that the Respondent receive a censure and reprimand and be

ordered t6 take continuing medical education in the area ethics, and regardless of the fact that it is a

more severe penalty than was Empo‘sed by Arizona,




CORDER

Now, after reviewing the e\.tidance from the hearing, It Is hereby ordered that:

1. The specification of professional misconduct as set forth in the Statement of Charges is
sustained; '

2. Ths Respondent's license to practice asa physician assistant In the Sta}e of New York is
revoked; and '

3. "This Order shall be effactive upon service on the Respondant in _accordance with the
requirements of PHL § 230(10)(h}.

Dated: Albany, New York
January (A _, 2024

Jopathan Ecker, M.D,, Chalrperson
.. Base Berkun, M.D.
David lrvine, DHSc, P.A,

Justine Clarke Caplan

Senlor Aftorney .

New York State Department of Health
Bureau of Professionat Medical Conduct
Corning Tower, Room 2512

Emplre State Plaza

A!banil NY 12037
Anihoni Keui P.A.




NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER STATEMENT
OF o OF
' . CHARGES
ANTHONY KELLY, P.A.

Anthony Kelly, P.A.; the Respondent, was authorized to practicé as a physician

assistant in New York State on or about March 22, '1993,‘ by the issuance of ticensé

humber 004482 by the New York State Education Department.

FACTUAL ALLEGATIONS

I
I A. On or about February 24, 2022, the Arizona Regulatory Board of Physician
. h Assistants (hefeinafter;"‘Board”) issued an “Order for Letter of Reprirﬁand; And
| Consent to Same” (“Arizona Order”), pursuant .to which Respondent was issued a
L etter of Reprimand for among other things, sign.ing correspondence and engaging in
P advertising identifying himself as “Doctor” or "Dr.” Kelly without reference to his
|| - physician assistant credentials.

|€ B. The Arizona Order stated that Respondent’s actions constituted miscondlict in
” ' Arizona as “false, fraudulent, deceptive or misleading advertising by a physician
assistant .or_the physician assistant’s staff or representative,” '[flailing to clearly
disclose the person’s identify as'a physician assistant in the course of the physician

.assistant's employment,” “[flailing to use and affix the initials “P.A." or “P.A.-C” after the




physician assistant’s name or signature on charts, prescriptions, or professional
correspondence” and “[ulsing the term “doctor” or the abbreviation “Dr.” on é name tag
or in a way that leads the public to believe that the physician assistant is licensed to
_practice as an .allo‘pathic o‘r'an osteopathic physician in this staté,.”
Q. The conduct resulting in the Arizona Order against Respondent would constitute
W misconduét under the laws of New York State pursuant to New York Education Law
l Sections 6530(2) (practicing the profession fradduiently ‘or beyond its authorized
| scope} and/or 6530(27)(a)(i) {false, fraudulent, deceptivé, misleading, sensationa!’. or

I flamboyant advertising or soliciting).

SPECIFICATION OF CHARGES

r : FIRST SPECIFICATION

” HAVING HAD DISCIPLINARY ACTION TAKEN

Respondent is charged with committing professional misconduct as defined in N.Y,
Educ. Law § 6530(9)(d) by having his or hér license to practice medicine revoked,
suspended or having other disciplinary action taken, orohaving'his'or her application for a_
Iicénse refused, revoked or susp_e‘nded or having voluntarily or other;.mise surrendered his
1l or her license after a diécip!inary action was instituted by a duly authorized professional
disciplinary agency of another. s{ate, where the conduct resulting in the‘revo&ation, .
“ suspension or other disciplinary action invoiviné the _ii;zensé or refusal, revocétion or

suspension of an application for a license or the surrender of the license would, if




committed in New York state, constitute professional misconduct under the laws of New
!

York state [namely N.Y. Educ. Law §§ 6530(2) and/or 6530(27)(3)(5)] as alleged in the

“ facts of the following:

1. The facts in Paragraphs A, B and C.

DATE:November _2¥ , 2023
Albany, New York

” . | . Bureau of Professional Medical Conduct






