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Governor Commissioner Executive Deputy Commissioner

December 26, 2019

CERTIFIED MAIL-RETURN RECEIPT REQUESTED

Howard M. Simon, M.D.

Re: License No. 158079

Dear Dr. Simon:

Enclosed is a copy of the New York State Board for Professional Medical Conduct
(BPMC) Order No. 19-310. This order and any penalty provided therein goes into effect
January 2, 2020.

Please direct any questions to: Board for Professional Medical Conduct, Riverview
Center, 150 Broadway, Suite 355, Albany, New York 12204, telephone # 518-402-0846.

Sincerely,

Jonathan P. Curtin, M.D.

Medical Director

Physician Monitoring Program

Office of Professional Medical Conduct

Enclosure

cc: Catherine A. Gale, Esqg.
Gale Gale & Hunt LLC.
P.O. Box 6527
Syracuse, New York 13217-6527

Empire State Plaza, Coming Tower, Albany, NY 12237 | health.ny.gov



NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT
IN THE MATTER
OF

HOWARD M. SIMON, M.D.

Agreement and Order, which is made a part of this Consent Order, itis

DATE:

BPMC No. 19-310
CONSENT
ORDER

Upon the application of (Respondent) HOWARD M. SIMON, M.D. in the attached Consent

ORDERED, that the Consent Agreement, and its terms, are adopted and

it is further

ORDERED, that this Consent Order shall be effective upon issuance by the Board, either

by maiting of a copy of this Consent Order, either by first class mail to Respondent at the

address in the attached Consent Agreement or by certified mail to Respondent's attorney, OR

upon facsimile transmission to Respondent or Respondert’s attormey,

whichever is first.

SO ORDERED.

CARMELA TORRELLI
Vice Chair

State Board for Professional Medical Conduct




1

NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER
OF CONSENT

AGREEMENT
HOWARD M. SIMON, M.D.

HOWARD M. SIMON, M.D., represents thal &l of the foliowing stalements are true;

Thal on or about April 30, 1984, | was licensed to practice as a physician in the State of

New York and Issued License No. 158079 by the New York State Education Depariment.

Direclor of the Offica of Professional Medical Conduct of any change of address.

| understand that lhe New York State Board for Professional Medical Conduct
(Board) has charged me wilh one or mora specifications of professional misconduct, as set forth in

a Stalement of Charges, marked as Exhibil "A", attached to and pan of this Consent Agreement.

| do not contest the Statement of Charges and, in full satisfaction of the charges against

me, agree to the following penalty:

« Pursuant o N.Y. Pub, Health Law § 230-a(9), | shall be placed on probation for

a perlod of thirty-six months, subject to the terms set forth in altached Exhibil

.B.-

t further agree thal the Consent Order shall impose the following conditions:
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That Respondent shall comply with each and every penally imposed by this Order

pursuant to N.Y. Pub, Health Law § 230-a.

That Respondent shall remain In continuous compliance with all sequirements of
N.Y. Educ Law § 6502 including but not Yimiled 1o the requirements that a licensee
shall register and confinue lo be registered with the New York State Education
Department {except during perlods of actual suspension) and that a licensee shail
pay all registration fees. Respondent shal not exercise the option provided in N.Y.
Educ. Law § 6502(4) fo avold registralion and payment of faes. This condition shali
take efiect 120 days after the Consent Order's effeclive date and will continue so

iong as Respondeni remains a licensee in New York State; and

That Respondent shall remain in continuous compliance with all requirements of
N.Y. Pub. Heallh Law § 2995-a(4) and 10 NYCRR 1000.5, Inciuding bul not limiled
to the requirements that a ilicensae shalt; repor to the Department all Information
required by the Department to develop a public physician profile for the licensee;
continue lo notify the Department of any change in profile information within 30 days
of any change (or in the case of optional information, within 365 days of such
change); and, in additlon to such periodic reporis and nolification of any changes,
update his or her profile information within six months priar to the expiration date of
the licensee's registration period. Licensee shall submil changes to his or her
physician profile information either electronically using the Department's secure web
site or on forms prascribed by the Depariment, and licensee shall atiest lo the
truthiulness, completeness and comectness of any changes licensee submits to the

Department. This condilion shall take effact 30 days afler the Order's effective date
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and shall continue so long as Respondent remains a licensee in New York State.
Respondent's failure to comply with this condilion, If proven and found at a hearing
pursuant lo N.Y. Pub. Heallh Law § 230, shall constiiule professional misconduct as
defined in N.Y. Educ. Law § 6530(21) and N.Y. Educ. Law § 6530{29). Polential
penallies for failure 1o comply with this condition may include all penalties for
professional misconduct set forth in N.Y, Pub. Health Law § 230-a, including but not
limited lo: revocation or suspension of license, Censure and Reprimand, probation,

public service and/or fines of up to $10,000 per specification of misconducl found;

and

That Respondent shall provide the Director, Office of Professional Medical
Conduct (OPMC), Riverview Center, 150 Broadway, Suile 355, Albany, New Yark
12204-2718, with the following information, in writing, and ensure that this
Information is kept current: a full description of Respondent's employment and
praclice; all professional and residentlsl addresses and telephone numbers within
and oulside New York Stale; and all investigations, arrests, charges, convictions or
disclplinary actions by any local, state or faderal agency, institution or facilily.
Respondenl shall notify OPMC, in writing, within 30 days of any additions lo or
changes in the required information. This condition shall take effect 30 days after
the Order's effective dale and shall conlinue &t all times until Respondent receives
written notification from the Office of Professional Medical Conduct, Physician
Monitoring Program, that OPMC has determined that Respondent has fully complied

wilh and satlsfied the requirements of the Order, regardless of toliing; and
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That Respondent shall cooperate fully with the Office of Professional Medical
Conduct {OPMC) in its administrallon and enforcement of this Consent Order and in
its investigations of matters concerning Respondent. Respondent shall respond In a
fimely manner lo all OPMC requesis for written periodic verification of Respondent's
compliance wilh this Consent Order. Respondent shall meel with a person
designated by the Director of OPMC, as directed. Respondent shall respond
promptly and provide all documenils and informalion within Respondent's contral, as
directed. This condition shall {ake effect upon the Board's issuance of the Cansenl

Order and will conlinue so long as Respondent remalns licensed in New York State.

" | stipulate that my failure to comply wilh any condillons of this Consent Order shall

l conslitute misconduct as defined by N.Y. Educ. Law § 6530(29).

| agree that, if ! am charged with professicnal misconduct in the future, this Consent

l Agreement and Order shall be admitted into evidence in that proceeding.

| ask the Board to adopt this Cansent Agreement,

| understand that if the Board does not adopt this Consent Agreement, none of its terms
shall bind me or constitule an admission of any of the acls of alleged misconduct; this Consent
Agreement shall not be used against me in any way and shall be kept in strict confidence; and the

| Board's denial shall be without prejudice to the pending disciplinary proceeding and the Board's

final detlermination pursuant to the N.Y. Pub. Health Law.

| agree that, if the Board adopts this Consent Agreemenl, the Chair of the Board shall {ssue

l a Consent Order In accordance wilh its terms. | agree thal this Consent Order shall take effect




|
|
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upon ils issuance by the Board, either by malling of a copy of the Consent Order by first class mail
to me at the address in this Consent Agreement, or to my atiorney by cestified mall, OR upon
facsimile transmission lo me or my atlomey, whichever Is first. The Consent Order, this agreement,
and zll attached Exhibits shall be public documents, with only patient identities or other confidential
information, if any, redacted. As public documents, they may be posted on the Department’s
website. OPMC shall report this action to the National Practilioner Data Bank and the Federation of

State Medical Boards, and any other entities that the Director of OPMC shall deem appropriate.

| stipulate that the proposed sanction and Consent Order are authorized by N.Y. Pub,
Health Law §§ 230 and 230-a, and that the Board and OPMC have the requisile powers to carry
out all included terms. | ask the Board to adopt this Consent Agreement of my own free will and not
under duress, compulsion or restraint. In consideration of the value to me of the Board's adoption
of this Consenl Agreement, allowing me to resolve lhis matter without the various risks and
burdens of a hearing on the merits, | knowingly waive my right to contesl the Consent Order for
which | apply, whether adminisiratively or-judiclally, | agree to be bound by the Consent Order, and

} ask that the Board adopt this Consent Agreement.

| understand and agree that the attorney for the Department, the Director of OPMC and the
Chair of the Board each retain complete discration either to enter inlo the proposed agreement and
Consant Order, based upon my application, or to decline to do so. | further understand and agree

that no prlor or separale written or oral communication can limit that discretion.

OATER/ 2 zo.z. ééa/‘]

HOWARD M. SIMON, M.D.
RESPONDENT
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The undersigned agree to Respondent's attached Consent Agreement and 1o its proposed
penalty, terms and condllions.

DATE: _¢2 /022019

Attorney for Respondent

DATE: ZZ[/V{/7
NIAL WHITE
Associate Counse!
DATE: g-ll‘il (9 ;

Bureau of Professional Medical Conduct

PAULA M. BREEN
Acling Director
Office of Professional Medical Conduct




EXHIBIT A




NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER STATEMENT
OF OF
CHARGES
HOWARD M. SIMON, M.D.

HOWARD M. SIMON, M.D., the Respondent, was authorized lo practice medicine
in New York State on or about April 30, 1984 by the issuance of license number 158079
by the New York State Education Departmenl.

FACTUAL ALLEGATIONS

A. Respondent provided medical care and treatment to Patient A, a fifty-four-year-old
female, on or about October 15, 2014 at Upstate University Hospital in Syracuse, New
York. Respondent performed a right laparoscopic adrenalectomy for Patient A after a
3cm mass was discovered on a CT scan while the patient was being evaluated for right
upper quadrant abdominal pain. Patient A elected to have the Respondent remove the
mass. The Pathology and Cytology report identified the specimen that was removed
during the adrenalectomy as the palient's right adrenal gland. Patient A was
discharged home on or about Oclober 16, 2014. Respondent's care and treatment of
Patient A deviated from accepted standards of care, in that;

1. Respondent failed to perform an adequale preoperative work-up for Patient A.

2. Respondent failed to perform adequale postoperative care for Patient A by
failing to confirm the removal of the intended mass.




SPECIFICATION OF CHARGES
FIRST SPECIFICATION

——

NEGLIGENCE ON MORE THAN ONE OCCASION

Respondent is charged with committing professional misconduct as defined in N.Y.
Educ. Law § 6530(3) by practicing the profession of medicine with negligence on more

than one occasion as alleged in the facts of:

1. The facts in paragraphs A, A1 and A.2.

j

| DATE: Decembers¥’, 2019
t Albany, New York

I

TIMOTHAY J. MAHAR
Counsel
Bureau of Professional Medical Conduct
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2)

3)

EXHIBIT "B"

Terms of Probation

Respondent's conduct shall conform lo moral and professlonal standards of conduct and
governing law. Any act of professional misconduct by Respondent as defined by N.Y. Educ.
Law §§ 6530 or 6531 shall conslitute & violation of prebatlon and may subject Respondent
lo an action pursuant to N.Y, Pub. Health Law § 230(18).

Respondent shall cooperale fully with, and respond in a timely manner to, OPMGC requests
to provide writlen periodic verification of Respondent's compliance with the lerms of this
Consent Order. Upon the Director of OPMC's request, Respondent shall meet in person
with the Director's designee.

Respondent's failure 1o pay any monelary penalty by the prescribed date shall subject
Respondent to all provislons of law relating to debt collection by New York State, including
but not limited to: the imposition of Interest, late payment charges and coliection fees;
referral {o the New York State Depariment of Taxation and Finance for collection; and non-
renewal of permils or licenses [Tax Law § 171(27); State Finance Law § 18; CPLR § 5001;

Executive Law § 32).

The probation period shall tell when Respondent is not engaged in active medical practice
in New York State for a period of 30 conseculive days or more. Respondent shall nolify the
Director of OPMC, in wriling, If Respandent is not currently engaged in, or intends lo leave,
active medical practice in New York Stale for & consecuilve 30 day period. Respondent
shall then notify the Director again at least 14 days before retuming to active practice. Upan
Respondent’s return to active practice in New York Slate, the probation period shall resume
and Raspondent shall fulfill any unfulfilled probation terms and such additional requirements
as the Director may impose as reasonably relate to the matters set forth in Exhibit "A” or as

are necessary to pretect the public health.

The Director of OPMC may review Respondent's professional performance. This review
may Include but shall not be limited to: a review of office records, patient records, hospital
charts, and/or elactronic records; and Interviews with or periodic visits with Respondent and

staff at practice locations or OPMC ofiices.

Respondent shall adhere to federal and state guidelines and professional standards of care
with respect to infection control practices. Respondent shail ensure education, training and
oversight of all office personnal involved in medical care, with respect to these practices.

Respondent shall maintaln complete and legible medical records that accuralely refiect the
evalualion and lrealment of patlenis and contain all Information required by State rules and

regulations concerning controlled subslances.

Respondent shall enroll in and successfully complele a continuing education program as
directed by the Ofiice of Professional Medlcal Conduct. This continuing educalion program
is subject lo the Director of OPMC's prior written approval. This program shall be
successfully completed within the first 90 days of the probation period unless Respondent
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10)

oblains, in writing, the Director’s prior autharization to exceed that 90 day period. The
Direclor, for good cause shown by Respondent prior to the expiration of such 90 day
period, shall have full discretion to deny or grant such extension.

Respondent shall comply with this Consent Order and all iis terms, and shall bear all
associated compliance costs, Upon recelving evidence of noncompliance with, or a
violation of, these terms, the Direclor of OPMC and/or the Board may initlate a violation of
probation proceeding, and/or any olher such proceeding autharized by law, against

Respondent.

Within thirty days of the Cansent Order's effective dale, Respondent shall praclice
medicine only when monilared by a licensed physician, board certified in an appropriale
specialty, (“practice monitor”) propesed by Respondent and subject to the wrilten approval
of the Director of OPMC. Any medical practice in violation of this term shall constilute the
unauthorized practice of medicine.

a) Respondent shall make available to the monitor any and all records or access to
the praclice requested by the monitor, including on-site observation. The
practice monitor shall visit Respondent's medical practice at each and every
location, on a random unannounced basis al Ieast monthly and shall examine a
selection (no fewer than 20) of records maintained by Respondent, including
patient records, prescribing information and office records. The review will
determine whether the Respondent's medical practice Is conducted in
accordance with the generally accepled standards of professional medical care.
Any perceived deviation of accepted standards of medical care or refusal to
cooperate with the monitor shall be reported within 24 hours to OPMC.

b) Respondent shall be solely responsible for all expenses associated with
monitoring, Including fees, If any, to the monitoring physician.

) Respondent shall cause the practice moniter to report quarterly, in writing, to the
Director of OPMC.

d) Respondent shall maintain medical malpractice Insurance coverage with limits
no tess than $2 million per occurrence and $6 million per pollcy year, in
accordance with Section 230{18)(b) of the Public Health Law. Proof of coverage
shall be submitted to the Director of OPMC prior lo Respondent's praclice after
the effeclive date of this Order.






