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June 21, 2004

CERTIFIED MAIL-RETURN RECEIPT REQUESTED

James Herivaux, M.D.
148-27 Edgewood Street
Rosedale, NY 11422

RE: License No. 194186
Dear Dr. Herivaux:

Enclosed please find Order #BPMC 04-134 of the New York State Board for
Professional Medical Conduct. This Order and any penalty provided therein goes into effect
June 28, 2004.

If the penalty imposed by the Order is a surrender, revocation or suspension of this license,
you are required to deliver to the Board the license and registration within five (5) days or receipt
of the of the Order to:

Board for Professional Medical Conduct
New York State Department of Health
Hedley Park Place, Suite 303
433 River Street
Troy, New York 12180

If the penalty imposed by the Order is a fine, please write the check payable to the New York
State Department of Health. Noting the BPMC Order number on your remittance will assist in proper
crediting. Payments should be directed to the following address:



CC:

Sandra Maliszewski, Esq.
Ruskin, Moscou, Faltischek,
East Tower, 15th Floor

190 EAB Plaza

Uniondale, NY 11556-0190

Bureau of Accounts Management
New York State Department of Health
Corning Tower, Room 1258
Empire State Plaza
Albany, New York 12237

Sincerely,

Ansel R. Marks, M.
Executive Secretary
Board for Professional Medical Conduct

oy J. .

P.C.



NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER CONSENT
OF ORDER
JAMES HERIVAUX, M.D. BPMC No. 04-134

Upon the application of (Respondent) JAMES HERIVAUX, M.D. in the

attached Consent Agreement and Order, which is made a part of this Consent Order,
itis

ORDERED, that the Consent Agreement, and its terms, are adopted and
SO ORDERED, and it is further

ORDERED, that this Order shall be effective upon issuance by the Board,
either
° by mailing of a copy of this Consent Order, either by first class mail to
Respondent at the address in the attached Consent Agreement or by certified
mail to Respondent’s attorney, OR

L upon facsimile transmission to Respondent or Respondent’s attorney,
Whichever is first.

SO ORDERED.

DATED: é// 7/ 0Y

Vice Chair
State Board for Professional Medical Conduct




K E PARTM OF HEALTH
g%XVI'\E{OBFO‘AgEPgOR PROFESSIONAL MEDIC CONDUCT

IN THE MATTER CONSENT
OF AGREEMENT
JAMES HERIVAUX, M.D. AND
ORDER

JAMES HERIVAUX, M.D., representing that all of the following statements are
true, deposes and says:

That on or about November 6, 1993, | was licensed to practice as a physician
in the State of New York, and issued License No, 194186 by the New York State
Education Department.

My current address is 148-27 Edgewood Street, Rosedale, NY 11422, and |
will advise the Director of the Office of Professional Medical Conduct of any change
of address.

| understand that the New York State Board for Professional Medical Conduct
has charged me with one specification of professional misconduct.

A copy of the Statement of Charges, marked as Exhibit "A", is attached to and
part of this Consent Agreement. '

| agree not to contest the one specification of professional misconduct, in full
satisfaction of the charges against me, and agree to the following penalty:

Censure and Reprimand.

Pursuant to §230-a(3) of the Public Health Law, my license to practice
medicine in the state of New York shall be limited so as to preclude me
from seeking reimbursement under no-fault and workers compensation
insurance, either directly or indirectly through ownership in a business
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through ownership in a business entity, and;

Pursuant to §230-a(9) of the Public Health Law, | shall be placed on
probation for a period of five years, subject to the terms set forth in
attached Exhibit “B”. Upon my successful completion of three years
of probation, including payment of the full amount of the fine set forth
in the next paragraph, | may petition the Director for an early
termination of probation and the Director shall exercise reasonable

discretion in deciding whether to grant my petition. and;

| shall be subject to a fine in the amount of forty-thousand dollars
($40,0000) pursuant to §230-a(7) and (9) of the Public Health Law,
to be paid in installments according to the following schedule.

Ten thousand dollars ($10,000) to be paid within 30 days of the
effective date of this order. The second installment of seven-
thousand five hundred dollars ($7500) to be paid on or before May 1,
2005. The third installment of seven-thousand dollars ($7500) to be
paid on or before May 1, 2006. The fourth installment of seven-
thousand dollars($7500) to be paid on or before May 1, 2007. The
fifth installment of seven-thousand five hundred dollars ($7500) to
be paid on or before May 1, 2008.

Payments must be submitted to:
Bureau of Accounts Management

New York State Department of Health
Empire State Plaza




Coming Tower, Room 1245
Albany, New York 12237

| further agree that the Consent Order shall impose the following
conditions:

That Respondent shall maintain current registration of
licensure with the New York State Education Department
Division of Professional Licensing Services (except during
periods of actual suspension), and shall pay all registration
fees. This condition shall take effect thirty (30) days after
the Consent Order’s effective date and will continue so long
as Respondent remains licensed in New York State; and

‘That Respondent shall cooperate fully with the Office of
Professional Medical Conduct (OPMC) in its administration and
enforcement of this Order and in its investigations of matters
conceming Respondent. Respondent shall respond in a timely
manner to all OPMC requests for wfitten periodic verification of
Respondent’s compliance with this Order. Respondent shall meet
with a person designated by the Director of OPMC, as directed.
Respondent shall respond promptly and provide all documents
and information within Respondent’s control, as directed. This
condition shall take effect upon the Board’s issuance of the
Consent Order and will continue so long as Respondent remains
licensed in New York State.
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| stipulate that my failure to comply with any conditions of this Order shall
constitute misconduct as defined by New York State Education Law §6530(29).

| agree that if | am charged with professional misconduct in future, this
Consent Agreement and Order shall be admitted into evidence in that proceeding.

| ask the Board to adopt this Consent Agreement.

| understand that if the Board does not adopt this Consent Agreement, none of
its terms shall bind me or constitute an admission of any of the acts of alleged
misconduct; this Consent Agreement shall not be used against me in any way and
shall be kept in strict confidence; and the Board's denial shall be without prejudice to
the pending disciplinary proceeding and the Board's final determination pursuant to
the Public Health Law.

| agree that, if the Board adopts this Consent Agreement, the Chair of the
Board shall issue a Consent Order in accordance with its terms. | agree that this
Order shall take effect upon its issuance by the Board, either by mailing of a copy of
the Consent Order by first class mail to me at the address in this Consent Agreement
or to my attorney by certified mail, OR upon facsimile transmission to me or my
attorney, whichever is first.

| ask the Board to adopt this Consent Agreement of my own free will and not
under duress, compulsion or restraint. In consideration of the value to me ot the
Board's adoption of this Consent Agreement, allowing me to resoive this matter
without the various risks and burdens of a hearing on the merits, | knowingly waive
my right to contest the Consent Order for which | apply, whether administratively or

judicially, | agree to be bound by the Consent Order, and ask that the Board adopt
this Consent Agreement.
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DATED_O-17-o4

RESPONDENT
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The undersigned aPree to Respondent's attached Consent Agreement and to its
proposed penalty, terms and conditions.

DATE: __5 2.5 Joy

DATE: &/',/ 371

DATE: {, h,. !04

[

. , ESQ.
Ruskin, Moscou, Faltischek, P.C.
Attorney for Respondent

£ad

Associate Counsel
Bureau of Professional Medical Conduct

Director
Office of Professional Medical Conduct
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EXHIBIT

N Y R STk PROFESSIONAL MEBICAL CONDUCT
IN THE MATTER STATEMENT
OF OF
JAMES HERIVAUX, M.D. CHARGES

JAMES HERIVAUX. , M.D., the Respondent, was authorized to practice
medicine in New York State on or about November 6, 1993, by the issuance of license
number 194186 by the New York State Education Department.

FACTUAL ALLEGATIONS
A On or about and between April 6, 1999 and May 22, 1999, the Respondent, a
psychiatrist treated Patient A on fourteen occasions. During the period of
treatment regarding Patient A, Respondent:

1. Provided psychotherapy that could either not be medically justified

and/or failed to document an adequate justification for the
treatment.

B. On or about and between April 6, 1999 through June 5, 1999, the Respondent
treated Patient B on 13 occasions. During the period of treatment regarding

| Patient B, Respondent:

1. Provided psychotherapy that could either not be medically justified

and/or failed to document an adequate justification for the
treatment.
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SPECIFICATION OF CHARGES

SPECIFICATION
NEGLI CASION
Respondent is charged with committing professional misconduct as defined in
N.Y. Educ. Law §6530(3) by practicing the profession of medicine with negligence on
mare than one occasion as alleged in the facts of two or more of the following:
F) 1. Paragraphs A, A1, B, and/or B2.

DATED: A%r)(l' /. 2

: , 2004
New York, New York
| AL

-—~dJa v

Roy Nemerson

Deputy Counsel

Bureau of Professional
Medical Conduct
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EX L} = L]

Terms of Probation

Respondent’s conduct shall conform to moral and professional standards of
conduct and governing law. Any act of Frofesslona misconduct by
ReePondent as defined by New York State Education Law §8530 or §6531
shall constitute a violation of %robatlon and ma.x subject Respondent to an
action pursuant to New York State Public Health Law §230(19).

Respondent shall maintain current registration of licensure with the New York
State Education Department Division of Professional Licensing Services

‘except during periods of actual suspension), and shall pay all registration
ees.

Res&ondent shall provide the Director, Office of Professional Medical Conduct
gOP C Hedlex ark Place, 433 River Street Suite 303, Troy, New York
12180-2299 with the following, information, in writing, and ensure that such
information is kept current: a full description of Respondent's employment and
practice; all professional and residential addresses and telephone numbers
wnﬂc}gn gnlgj outské?_ Nevué York : tat?; atg(ti all lrfwgst atbenr?éy cha egﬁ é:non\:lctlons
or disciplin ions ocal, state or federal a , NS o
facility, %m%ﬁytﬁiny (30)3&2935’ of each action. g

Respondent shall cooperate fully with, and respond in a timely manner to,
reques_"ﬁ to provide written Cperl ic verification of Respondent's '

compliance with the terms of this Consent Order. U the Director of OPMC's

request, Respondent shall meet in person with the Director's designee.

Respondent's failure to pay any monetary penalty by the prescribed date shall
be d%emed a violation o? ¥obaytlon and g‘\gll alsug sﬂ’bje Respondent to all
provisions of law relating to debt collection by New York State, including but
not limited to: the imposttion of interest, late payment charges and collection
fees; referral to the New York State Department of Taxation and Finance for
collection; and non-renewal of permits or licenses [Tax Law section 171,(27?2'
State Finance Law section 18; CPLR section 5001 Executive Law section 32].

The probation period shall toll when Respondent is not er}ﬂ)aged in active
medical practice in New York State for a period oéthi (30) consecutive days
or more. Respondent shall notify the Director of OPMC, in writing, if
Respondent is not currently engaged in, or intends to leave, active medical

ractice in New York State for a consecutive thi (30{ ay rPenod.

espondent shall then notify the Director again at least fourteen (14) days
before retumlgg to active practice. Upon Respondent's retumn to active practice
in New York State, the probation period will resume and Respondent shall fulffill
any unfulfilled probation terms.

H_':a Director of OPMC may review Respondent's professional performance.
is review may include but shall not be limited to: a review of office records,
patient records and/or hospital charts; and interviews with or periodic visits
with Respondent and staff at practice locations or OPMC offices.

Respondent shall maintain complete and legible medical records that
accurately reflect the evaluation and freatment of patients and contain all

information required by State rules and regulations concerning controfled
substances.
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10.

11.

Respondent shall enrall in and complete a continuing education program of

approximately 20 CME credit hours. This continuing education program is
subject to the Director of OPMC'’s prior written approval and shall be completed

within the first year of the probation period, unless the Order specifies
otherwise.

PRACTICE MONITOR

Within thirty days of the effective date of the order, Resgondent shall practice
medicine only when monitored by a licensed physician, board certified in an
apgropriate specialty, ("practice monitor") propos D&Respondent and
subject to the written approval of the Director of OPMC.

a. Respondent shall make available to the monitor any and all records or
access to the practice requested by the monitor, including on-site
observation. The practice monitor shall visit Respondent’s medical
Fractice at each and every location, on a random unannounced basis at
east monthly and shall examine a selection (no fewer than 20) of
records maintained by Respondent, mcludung'_ atient records, _
prescribing information and office records. The review will determine
whether the Respondent’s medical practice is conducted in accordance
with the generally accepted standards of professional medical care.

perceived deviation of accepted standards of medical care or
glf_.' ﬁ%’ to cooperate with the monitor shall be reported within 24 hours to

b. Respondent shall be solely responsible for all expenses associated with
mon?toring. inguding fees,y |1( an%? to the monnor)i(t!a:g physician.

c. Respondent shall cause the practice monitor to report quarterly, in
wrrtlﬁg, to the Director of OPRAC. porta Y

d. Respondent shall maintain medical malpractice insurance coverage with
limits no less than $2 million per accurrence and $6 million per policy
}gear. in accordance with Section 230(18)(b) of the Public Health Law.
roof of coverage shall be submitted to the Director of OPMC prior to
Respondent’s practice after the effective date of this Order.

Respondent shall comply with this Order and all its terms, and shall bear all
associated compliance ¢osts. Upon receiving evidence of noncompliance with,
inttiate 3 vIoiaHon of Probalon promeaing, sndlty amdior the Board may &

ng, and/or an er such proceedin
authorized by law, against Res%ondent. g y P g

TOTAL P. 14
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