
638)
Empire State Plaza
Albany, New York 12237

(Ronm - Fourth Floor 

will. be
required to deliver to the Board of Professional Medical
Conduct your license to practice medicine if said license has
been revoked, annulled, suspended or surrendered, together
with the registration certificate. Delivery shall be by
either certified mail or in person to:

Office of Professional Medical Conduct
New York State Department of Health
Corning Tower

(h) of
the New York State Public Health Law.

Five days after receipt of this Order, you 

10, paragraph 9230,  subdivision 
(7) days after mailing by certified mail as

per the provisions of 

93-58) of the Professional Medical Conduct
Administrative Review Board in the above referenced matter.
This Determination and Order shall be deemed effective upon
receipt or seven 

fl.D.

Dear Dr. Boter, Mr. Marcus and Mr. Bavaro:

Enclosed please find the Determination and Order
(No. ARB 

REs In the flatter of Herab Boter, 

11062

& Schoppman
420 Lakeville Road
Lake Success, NY

Conrov
Esq.

Kern, Augustine, 

- Sixth Floor
New York, New York 10001

Walter R. Marcus, 

RETUJ3t_RRECEIPT  REQUESTED

Merab Boter, M.D.
170 Old Country Road
Riverhead, New York 11901

Ralph J. Bavaro, Esq.
NYS Department of Health
5 Penn Plaza

- 

STATE OF NE W YORK
DEPARTMENT OF HEALTH
Corning Tower The Governor Nelson A. Rockefeller Empire State Plaza Albany, New York 12237

Mark R. Chassin. M.D.. M.P.P., M.P.H.
Commissioner

Paula Wilson
Executive Deputy Commissioner

November 8, 1993

CERTIFIED MAIL



Tycone  T. Butler, Director
Bureau of Adjudication

TTB:rg
Enclosure

yours9

§230-~(511.

Very truly 

[PHL 

If your license or registration certificate is
lost, misplaced or its whereabouts is otherwise unknown, YOU

shall submit an affidavit to that effect. If subsequently
YOU locate the requested items, they must than be delivered
to the Office of Professional Medical Conduct in the manner
noted above.

This exhausts all administrative remedies in this
matter 



19?3,20, Ma!! 011 f c! br-i (II’blK’~ 

1993 and a

response to 

) I .J!III~  Bvter on -for Dr.;\ brief +nd t stlhrn  i Esq.

Walter  R.

Marcus, 

16, 1993.re?.ponse on June ~7 a11rl 1993 Mav 13,

3 brief for OPMC

on 

Bavaro,  Esq. submitted ,I. RaJ.ph Board. 

Admi.nistr;rtive Officer to

the Review 

Hnran served as .F cfll(? J a May 4, 1993.

May 3, 1993 andon khc  Review Board received which Notjceq 

reqrlP?ted  the review

through 

(OPtICI 

16, 1993 Determination finding Dr. Merab Boter

guilty of professional misconduct. Both the Respondent and the

Office of Professional Medical Conduct 

Apr‘jl 

ProCessiof,al  Medical Conduct Hearing Committee's

(Committee) 

6, 1993 to

review the 

.JrlI!/ H.D. held deliberations on 

SINNOTT,  M.D. and

WILLIAM A. STEWART, 

WINSTOF! S. PRICE, M.D., EDWARD C. 8. SHERWIN,

nARYCLAIREBRIBER, M. Board), consisting of ROBERT 

X

The Administrative Review Board for Professional Medical

Conduct (Review 

__________-_____c___I______________I____-~~

____&___._. 

D_&TERHINATION
AND ORDER

ARB NO 93-58

ADtlXNISTRATIVE
REVIEW BOARD

1fl.D.

1

HERAB BOTER, 

1

OF

tlATTERIN THE 

____________-----.---I_cc________________~-~ X
flEDXCAL  CONDUCT
;EVIEW BOARD FOR

PROFESSIONAL 

DEPARTHENT  OF HEALTH
ADMINISTRATIVE 

STATE OF NEW YORK



occasion,  gross

incompetence or gross negligence.

2

j.ncompetence on more than one 

ditl not sustain

the charges of 

Patipnts A, B and D. The Committee 

occasion for his

treatment of 

neqligent on more than one 

charqp that the

Respondent was 

fieari.ng Committee sustained the 

IJ.

The 

A through provjdptl to four patients, 

whir:h the

Respondent 

0 charges arose from the care 

gross

incompetence. Th 

occasj.nrl,  incompetence

on more than one occasion, gross negligence and 

CondrrnF-  charged the

Respondent with Negligence on more than one 

Offjce  of Professional Medical 

PETERJiINATICIN

The 

.jiEARING COMMITTEE 

§230-c(4)(c) provides that the Review

Board’s Determinations shall be based upon a majority concurrence

of the Review Board.

t:he Review Board

to remand a case to the Hearing Committee for further

consideration.

Public Health Law 

§230-c(4)(b)  permits 

by PHL
8230-a.

Public Health Law 

permit-t-ed  

; a n d

whether or not the penalty is appropriate and
within the scope of penalties 

\,I 
conclusions of

1 a 

- whether or not a hearing committee determination
and penalty are consistent with the hearing
committee’s findings of fact and 

shall review:§230-c(4)(b)  provide that the Review Board 

9230-c(1)

and 

5230(10)(i),  (PHI.1  Publjc Health Law 

REVIEIW

New York

SCOPE OF 



.i cable,

concurring with emergency surgery.

3

pracf and, where 1. planned surgery 

surgjcal.  opinions

concurring with al 

((1 three years

and require that the Respondent obtain second 

ic(l order that

would extend the Respondent’s period of probation

modif  a adnpt the penalty and from

Board  remove those

two provisions 

OPMC asks that the Review ori.tj proha 

cr~r11~1.y  with the

terms of 

a violation of

probation proceeding, if the Respondent does not 

arltomatically  reinstated, without 

whet-her the Hearing

Committee can order that the suspension of the Respondent’s

license can be 

questi.ons  probatj.on. OPMC also 

he successfully

completes his 

Conduct-  questions

whether Public Health Law Section 230-a allows the Hearing

Committee to lift the Respondent’s suspension if 

suspensiorr  will be reinstated automatically.

REVIEWREQUESTS FOR

The Of ficc of Professional Medical 

Ilr der provides

that the 

condition< of probation, the Committee’s 

lc; to comply

with the 

faj f ted. If the Respondent Ii 

satisfactorily,  the

suspension shall he 

Order provides

that if the Respondent completes the probation 

practjce. The Hearing Committee’s 

or the

Respondent’s 

three months concerning the quality 

report

to OPMC every 

mr~IlitOr the 

01) terms require

that the Respondent obtain a monitor and that 

-i probat 

r,J.aced  the

Respondent on probation for one year. The 

and 

I-hn Respondent’s

license for three years, stayed the suspension 

Heatring  Committee voted to suspend The 



concr,r~ning  the sub-

standard care that the Respondent provided to those patients.

4

concl.rlsions  irltlings and Committee’s f 

011 is consistent

with the 

i Pat-.ients  A, B and D. The De terminat 

IIIIC!  occasion for the Respondent’s

treatment of 

more than 011 

crtiilty of

negligence 

Detorminatiorl that the Respondent was 

Ilear,ing

Committee’s 

srlstain  the d votes to Roar pw Rflvi 

have submitted.

The 

counsel.  

enl-i1-P  record below

and the briefs which 

-

The Review Board has considered the 

___~__.  .---_I-_I.-.-_-.-..__~____.. DETERtlINATION

Penalty

is unduly harsh.

The Respondent asks that the Review Board vacate the

Hearing Commit-tee’s penalty. In the alternative, the Respondent

asks that the Review Board reduce the period of the stayed

suspension in this case to one year. In the alternative to that

request, the Respondent asks that the Review Board not increase

the period of probation and add new probationary terms, as OPMC

requests.

REVIEW BOARD 

I-tee’s Commi 

hearirlg  testimony

and insufficient to sustain the Committee’s Determination. The

Respondent contends further that the Hearing 

erroneolls, inconsistent with the 

and that the

findings are 

and the Committee’s penalty are not consistent

with the Committee’s findings and conclusions; 

on more

than one occasion 

nealigence 

The Respondent contends that the Hearing Committee’s

Determination that the Respondent was guilty of 



200,
Syracuse, New York 13210.

5

NO. Av@nue,  

-

1
Department of Family Medicine, 479 Irving 

__ _-_. 

The Committee4). p. 6, (FF on Patient A procedure 

the Respondent

performed the

qmal.1 hospital at which 

largrr medical

center, rather than I-he 

Resection  is better done at a WhippIe 

1 and

that a 

Cr P. ($9 (FF l.iver erltj re tumor in the t-Ire removirJq 

Whir~p1.e Resection

without 

formed the the Respondent per khlr t- 41,(FF 4, P . 

itlvnlvementcancerotis  

that. the

Respondent inspected the portal vein for 

irldicate 

that the

operative report for Patient A did not 

cr), p. (FF 3, irl the patient’s liver 

mot,-astatic

adenocarcinoma 

Patient  A after finding a prnceclrrrc! on 

-7 Whipple

Resection 

D. The

Committee found that the Respondent proceeded with 

aucl B, 

al: St. Joseph's

Hospital and Health Center, Syracuse. 1

The Hearing Committee found and concluded that the

Respondent had committed repeated acts of negligence in the

surgical care which he provided to Patients A, 

SciPrice Center at

Syracuse and the Department of Medical Education 

(PPEPJ  of

the Department of Family Medicine, SUNY Health 

Prociram  Edtrcation 

skills as a

physician at the Physician Prescribed 

alid we vote to

refer the Respondent for an evaluation of his 

t-tie  Respondent’s

license to prohibit him from practicing surgery 

l.imit 

thm Respondent’s

surgical skills. The Review Board votes to 

deal. wit-h the shortcomings in 

inarleqtrate  and

inappropriate to 

hecallse  that penalty is totally 

on probation,

with a monitor,

yeal~7 suspension, stayed, and one 

Hearinq Committee’s

penalty imposing 

Rqvipw votes to overturn the The 



6

Responrlvrit’s  surgical

skills or to protect the public health. The Respondent has

already completed a four year surgical residency and still

I1 0 1 1 y

inadequate and’ inappropriate to improve the 

is w s probation with a monitorone year’on 

r’l aces the

Respondent 

penal.ty  which Iiearing  Committee’s 

surrlf‘on and we

believe that the 

1.

The Review Board believes that these findings

demonstrate that the Respondent is unsafe as a 

I2 p. 

Fohr11ary  3’ I990

(Conclusions 

chol.angiogratn which the Respondent performed on 

shorrld perform the intra-operative cystic ductRespondpnl: 

recn1.d  indicated

that the 

in Patient D’s hospital 

the Committee

concluded that nothing 

slifficient

evidence of a mechanical blockage in Patient D to warrant an

immediate re-operation on February 9, 1990 and 

corlclllded that the Respondent had 

11).

The Committee 

7’ P . 6 and (FF. 12, 1990 

Respontl~nt  did not

perform such surgery until February 

9, 1990 but that the Fehrrrary 

i.ndication  to perform a re-operat-ion on

Patient D on 

an 

7). The Committee found that the

Respondent had 

(Cn~~cl.~~sjo~~s,  p. 8, 1988 

OII Patient B on

October 

laparotromy and a total hysterectomy 

the Respondent had no indication to perform an

exploratory 

5). The Committee

concluded that 

P.not he resected (Conclusions 

blip patient’s

liver and upon determining that the portal. vein involved with the

carcinoma could 

proceeding  with the

procedure upon finding a metastatic carcinoma in 

procerll1r.e to a larger

medical center, that the Respondent erred in 

alI, rather than referring the 

performirlg the Whipple

Resection at 

the Respondent had erred in concluded that 



nine hospitals in the New York City Metropolitan

7

1-11~ retraining

at any of the 

dn rlecessary, the Respondent may retrainirlg is 

r;ltr:cessfully.

If 

retraining rornpl.~!t~!d the course of 

itnt-il t h e

Respondent has’ 

necr?ssary  for retraining, pxtc?nt  the 

n suspended,

except to 

rpmai  Fhr? Respondent’5 license shall than

i.s in need of

retraining, 

Respond~l\f thP ilrrficates that Fva111at:ion  PPEP 

l.j.conc;~ immediately.

If the 

ted limi. ice with the t r,rac general

l.i.ft~(l and he may

commence 

0 Respondent’s suspension is II -t ne t h 

pract-ice  general

medicine,

Respolldent is competent to the tha-t  

PPEP evaluation

indicates 

the compl.etes the PPEP evaluation. If 

1 the

Respondent 

i {ItI  t- tense  is suspended lj ‘s 

worl1.d  provide an

indication of the Respondent’s competence for the practice of

general medicine, the Review Board votes to refer the Respondent

to PPEP at Syracuse for an evaluation of the Respondent’s skills

to practice general medicine. A copy of the Respondent’s PPEP

Evaluation, when completed, shall be forwarded directly to the

Review Board.

The Respondent 

thp Committee that the Board feels 

Sjnce there are

no findings of 

PllhliC

health is to limit the Respondent’s license to prohibit him from

practicing surgery.

The Review Board is unsure whether the Respondent is fit

to practice general. medicine other than surgery.

concltlsjons  indicate to the

Review Board that: the appropriate penalty to protect the 

care of the patients

involved in this case. The evidence from this hearing and the

Hearing Committee’s findings and 

committed frequent and serious errors in the 



a11 appropriate penalty.

a11ri

determination of 

reviewfurthnr 

thori the matter is

remanded to the Review Bnard for a 

not a candidate for retraining’ 

the Respondent is not competent to Practice general

medicine and is 

PPFP evaluation

indicates that 

Region which are associated with PPEP. If the 



r* if retraining is necessary.retritining 

an0 anycompl.etes  the evaluation 

Itntil he

successfully 

tjecessary for retraining, (lxtenb 

sll?pended’  except

to the 

1. remain shal Rer;r,nntlent:‘s  license 

ct~neral  medicine.

The 

Ress~ondcnt’s  skills to practice 

(PPEP) at Syracuse for an evaluation

of the 

an Prescribed

Education Program 

Physici  

c;uspended and

the Respondent is referred to the 

s i l.icense 

tr! prohibit the

Respondent from practicing surgery.

4. The Respondent’s remaining 

THE?  Respondent’s license is limited 

on  probation is overturned.

3.

Resporlcisrlt  

and placing thesuspensions  of the Respondent’s license 

Hearinq Committee’s Determination staying a

srlstained.

2. The 

mjsconduct  is F professional o 

16, 1993 Determination finding Dr. Merab Boter

guilty 

rig Committee’s

April 

onal Medical Conduct Hear i Profess;< Thp 

ORDER

NOW, based upon this Determination, the Review Board

issues the following ORDER:

1.



fl.0.

10

SINNOTT,  M.D.

WILLIAM A. STEWART, 

C. 

nut-

Determination.

ROBERT tl. BRIBER

WINSTON S. PRICE, M.D.

MARYCLAIRE B. SHERWIN

EDWARD 

jr\ 

for

retraining, this case is remanded back to the Review

Board for further review as indicated 

nr is not fit 

5. If the PPEP evaluation indicates that the Respondent

is not competent to practice medicine 



$

11

Boter.

DATED 

in the Matter of Dr. Order 

l-he

Determination and 

Condluct,  concurs in Profess.intlal Medical 

Admir,jstrative  Review

Board for 

tl,D,

ROBERT tl. BRIBER, a member o-f the 

BOTER, flERAB flATTER OF IN THE 



fl

12

B. SHERWINE flARYCLd1 

&, 1993

DATEDI Albany, New York

October

and Order in the Matter of Or. Botsr.

cotir:t!rs in the

Determination 

Prnfessjonal  Medical Conduct, 

flARYCLAIRE B. SHERWIN, a member of the Administrative

Review Board for 

tl.0.TN THE HATTER OF MERAB BOTER, 



PRICE&

13

, 1993

WINSTON S. 

DATED3 Brooklyn, New York

October

Boter.

coricllrs in the

Determination and Order in the Matter of Dr. 

M,D.

WINSTON S. PRICE, M.D., a member of the Administrative

Review Board for Professional Medical Conduct, 

BOTER, IN THE MATTER OF HERAB 



c2&, 1993

EDWARD C. SINNOTT, M.D.

14

DATED% Albany, New York

October 

Boter.

corlcllrs in the

Determination and Order in the Matter of Dr. 

the Administrative

Review Board for Professional Medical Conduct, 

C. SINNOTT, M.D., a member of 

.D.

EDWARD 

BOTER, tl IN THE MATTER OF HERAB 



, 1993

WILLIAM A. STEWART, H.D.

15

DATEDs Albany, New York

October

and nrder in the Matter of Dr. Boter.

cnnc:lirs in the

Determination 

the Administrative

Review Board for Professional Medical Conduct, 

B0TERtM.D.

WILLIAM A. STEWART, M.D., a member of 

IN THE MATTER OF MERAB 


