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STATE OF NEW YORK DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER
COMMISSIONER'S |
OF SUMMARY
ORDER
PETER G. HICKOX, M.D.
C0O-12-05-2705-A

TO: Peter G. Hickox, M.D.
REDACTED

The undersigned, Nirav R. Shah, M.D., M.P.H., Commissioner of Health, |
pursuant to New York Public Health Law §230, upon the recommendation of a |
Committee on Professional Medical Conduct of the State Board for Professional Medical '
Conduct, has determined that the duly authorized professional disciplinary agency of |
another jurisdiction, the State of California, Medical Board of California, Depariment of
Consumer Affairs, has made a finding substantially equivalent to a finding that the
practice of medicine by PETER G. HICKOX, M.D., Respondent, New York license

number 164924, in that jurisdiction, constitutes an imminent danger to the health of its

people, as is more fully set forth in the Order of Emergency Suspension of License,

dated August 21, 2012, attached, hereto, as Appendix "A," and made a part, hereof.

it is, therefore:

ORDERED, pursuant to New York Public Health Law §230(12)(b), that effective |
immediately, PETER G. HICKOX, M.D., shall not practice medicine in the State of New
|

York or in any other jurisdiction where that practice is predicated on a valid New York |

State license to practice medicine.



ANY PRACTICE OF MEDICINE IN THE STATE OF NEW YORK IN VIOLATION
OF THIS ORDER SHALL CONSTITUTE PROFESSIONAL MISCONDUCT
WITHIN THE MEANING OF NEW YORK EDUCATION LAW §6530(29) AND
MAY CONSTITUTE UNAUTHORIZED MEDICAL PRACTICE, A FELONY

DEFINED BY NEW YORK EDUCATION LAW §6512.

This Order shall remain in effect until the final conclusion of a hearing which shall
commence within thirty (30) days after the final conclusion of the disciplinary proceeding

in California.

|
[

The hearing will be held pursuant to the provisions of New York Public Health
Law §230, and New York State Administrative Procedure Act §§301-307 and 401. The
hearing will be conducted before a committee on professional conduct of the State
Board for Professional Medical Conduct on a date and at a location to be set forth in a
written Notice of Referral Proceeding to be provided to the Respondent after the final|
conclusion of the Florida proceeding. Said written Notice may be provided in person, by
mail, or by other means. If Respondent wishes to be provided said written notice at an
address other than that set forth above, Respondent shall so notify, in writing, both the
attorney whose name is set forth in this Order, and the Director of the Office of%

Professional Medical Conduct, at the addresses set forth below.

RESPONDENT SHALL NOTIFY THE DIRECTOR OF THE OFFICE OF
PROFESSIONAL MEDICAL CONDUCT, NEW YORK STATE DEPARTMENT
OF HEALTH, 150 Broadway, SUITE 355, ALBANY, NY 12204, VIA
CERTIFIED MAIL, RETURN RECEIPT REQUESTED, OF THE FINAL
CONCLUSION OF THE PROCEEDING IMMEDIATELY UPON SUCH ;'

CONCLUSION.




THESE PROCEEDINGS MAY RESULT IN A DETERMINATION THAT YOUR
LICENSE TO PRACTICE MEDICINE IN NEW YORK STATE BE REVOKED OR
SUSPENDED AND/OR THAT YOU BE FINED OR SUBJECT TO OTHER
SANCTIONS SET FORTH IN NEW YORK PUBLIC HEALTH LAW §230-a.
YOU ARE URGED TO OBTAIN AN ATTORNEY TO REPRESENT YOU IN

THIS MATTER.

DATE: Albany, New York

pov & 2012

REDACTED

NIRAV R. SHAH, M.D., M.P.H.
Commissioner of Health
New York State Department of Health

inquires should be directed to:

Joel E. Abelove

Associate Counsel

Bureau of Professional Medical Conduct
Corning Tower - Room 2512

Empire State Plaza

Albany, New York 12237

(518) 473-4282




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Maner of the Petition tor Interim
Suspension Order: OAH No. 2012050575

LINDA K. WHITNEY. Exceutive Director
Medical Board of Californa

Pcutioner,

s
PETER G HICKOX, M.D

| Respondent.

BECISION ON INTERIM SUSPENSION ORDER

A heanng in this matier convened before Manlvn A. Woollurd, Administrative
Law ludge (ALT), Ofice of Administrative Hearings (OAH), on August 9. 2012, 1n
Siucunnento, Calilora,

Michelle L. Angus, Deputy Atturney General, represented complainant, Linda
Wihinev. Executive Dircctor of the Medical Board of Califomnia (Board). Board
Investigator Shane Wnght was also present.

limathy | Aspinwall, Attorney ot Law, represented Peter G, Hhickox, MDD,
respondent, who was present

Oral and documentary evidence was received and the parues offered oral
closing arguments  The record was then closed and the matter was submitied for
decrsion on August 9, 2012



FACTUAL FINDINGS
Provedurat Hisiory

! Un February 5. 2003, the Board 1ssued Physician’s and Surgean’s
Cernticate Number G 86782 (centificaie) to respondent.

2 Peation for I:x Parte Interim Suspension Order. On May 14, 2012, the
Bourd liled sts Pention lor Ex Parte Interim Suspension Order (1SO/Petition) on QAH
und nolilied respondent that it would seek un Ex Parte 1SO suspending his cenificate
at a heanng 1o be held on May 13, 2012, pursuant to Government Code section
[1529. subdivision (c).' in support of its request, petitioner submitted declarations
under penalty of perjury from the following individuals: JefTrey Smith: Elisabeth
Susait Mindt. Parampal Gill, M.D : Elvira Milano, M.D., Shane Wright, Howard M.
Slvier. M 1D und Deputy Attorney General Michellc L. Angus

The Penuon alleged thut respondent has engaged in unprolessional conduct
undler section 2234 und that his aciions demonstrate addictive behavior, substantially
impaired pudement und s polenual underlying mentsl or physical condition that
compromises his abulity to salety pracuice medicine within the meaning of section
822 The Petmion further alleged that, absent an ISO, senous injury would result 10
the puibhic before the case could be heard on notice. The Petition was based on the
lollowimg alleged conduct over a penod of at least onc year, respondent used
mtoxicating inhalants while waiching pomography and masturbating in his private
otlice while on duty and on-call for emergencies at the hospital.  Alicr being
contronted about and admitting this behavior, respondent was asked to prepare o
rehabilimtion plan and to submit 10 « liiness evaluation, however, he failed 1o comply
On Mav |1, 2012 respondent relused 1o speak with Board Investigalor Shane Wright

X Hearing on Ex Parte Pettion: On May 15, 2012, the heanng on the Ex
Parte Petibon convencd belorc Presiding Admimistrative Law Judge Karen J. Brandt
Respondent’s previous attorney. Albent M. Ellis, filed with OAH an “Ex Parc
Hearing Bnell™ with nwo attachments: a pre-cmployment tinal toxicology repart from
Quest Diagnosucs on o sample respondent provided February 29, 2012, showing
negative resulls on substance abuse and narcoties punels, and a May 10, 2012 opinion
letter 1o Mi Ellis from Gary L. Cay anaugh, M.D., regarding his May 1, 2012

nsy chintrne liness tor dnt\.r evaluntion nrmemur]pnl
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d, May 17, 2012 Order Granting Petition for ISO. On May 17, 2012,
ALJ Brand1 granted the Pelition und 1ssued the Ex Parte Order (Order) immedisicly
suspending respondent’s certificate. In pertinent part, the Order pravided that

" Unless otherwise indicated, all undesignated statutory references are 1o the
Business and Drofessions Code.



respondent stipulated 10, and the court ordered: (1) that respondent hus cngaged 1n
ucts consiuling violatons of the Medical Practices Act; (2) that permining him 10
continne 1o engaye in prachice will endanger the public health, safety, and wellare,

and (3) that senous injury would result before the maner can be heard on notice.

The Qrder further provided that: (1) respondent would submit to a compleic
psvehiatne evaluation by a Board-uppointed certificd psychiatrist; (2) respondent did
not wasve lns right 1o have a noticed hearing under Governmeni Code section 11529,
subdivision (d). and resenved the right to set the matier for funher hearing; and (3)
that petiioner “shall huve tilteen days lrom the subimussion of the writlen psychiainc
evitluation but no later than July 17. 2012, 10 file an accusation.”

3 On luly 17, 2012, complainant served the Accusation (OAH Casce No.
2012070742) un respondent and alleged causes los discipline under section 2234,
subdivisions (b) (gross negligence) and (c) {repeated negligent acis) based, iner alia,
upen the tacty set forth in the Petition for 18O,

3 On Julv |8, 2012, rcspundcn!';‘s new counsel filed a request for
heanmg on the 18O pursuunt to Government Code section | 1529, subdivisian (d), with
a Notice of Defense on the Accusation and request for heari ng.

As rellected in the July 25. 2012 Trial Setting Order, the noticed hearing on
the 1SO Petlion was scheduled for August 9, 2012, with the 1SO to remain i1n full
horee pending 1ssuance of 1SO decision. The hearing on the Accusalion was set for
August 21 through 23, 2012 -

On August 7. 2012, the following Stipulated Order was issued: respondent
warved his nght 10 4 hearing on the Accusation. The matter was taken oI} calendar,
on condition that respondent reserved the right to 8 hearing on the Accusation within
30 days of his request for a heaning Tollowing 1ssuance ol a decision on the 1SO
PPetion

7 August 9. 2012 Noticed 15O Hearing. At the Noticed 180 hcaring,
vespondent oflered the following ducuments in opposition to the Petition for 1SO
respondent’s cumculum viwe (CV), the August 8, 2012 Declaration ol Garv L
Cuvanaugh. M D.. with copies of his CV, his May 10, 2012 opion letier, and the
lune 16, 2012 opinion letter of Randall Solomon, M D, to Investigator Wright, the
Julv31. 2012 Atlidavit of Randell L. Solomon, M.D., with report addressed to Ms
Wright dated July 23, 2012 [sic; dated June 16, 2012): and numerous declarations in
suppurt of respondent’s continuing pracuce. (See Factual Finding 33.)

Petisuner ol¥ered the Declarution of Charles D. Moore, M.D., @ board-
cerulied addicion medicine specialist, signed August 9, 2012 In pertinent part, Dr
Muoure’s declurauon indicated that he had perlormed his own evaluation ol
respondent, and disugreed with the conclusions of Dr. Cavansugh and Dr. Solomon



regarding whether respondent is impaired and whether respondent can sately practice
medicine. ' '
Respondent objecied to the admission of Dr. Moore's declamation. as untimely
for Lailure 1o comply with the notice requirements of Govemment Code scction
['1529. subdivision (b). Fullawing argument and reconsideration, respondent's
objection was sustained and Dr. Moore's decluration was excluded as untimely. The
partica then made oral closing argumenis and the matter was submined lor decision,

8. Un August 9, 2012, alier the heuring, pelitioner filed a lener hnel’
requesting reconsideration of the ruling excluding Dr. Moore's declaration as
untimely. On August 14, 2012, respondent liled its written opposition to the motion
tor reconsideration,

By vrder dated August 15, 2012. incorporated here by reference, the request to
reeeive und consider Dr, Mouore’s declaration was denicd.,

I Violation of Medical Practice Act or Inability to Practice Safely Due To a
Mental or Physical Conditiem

Y, Respondent received his medical degree in 1981 Afier campleting
an internship and residency in obstetrics and gynecology, respondent compleled o
two-year tellowship in reproductive endecrinolegy und infertility. Respondent is
+ bourd-cenified in obstetrics and gynecology. 1n late 2002, respondent moved 1o
Califurnia and obtsined his Calitornia license in 2003

10.  Respondent worked with the Gill Obstetrics & Gynecology Medical
Graup. Inc (Gill Group). from March 2003 through February 2012, Dr. Parumpal
Ghllis the President of the Gill Group. which bas oflices in Stockton 2nd in Lodi.
Culilornia Respondent held hospital privileges at Lodi Memonal Hospital (Lodi
Memorialy and a1 St Joseph’s Medical Center (St Joseph’s) in Stockton, Calilornia.

i From February 2010 unul his terminalion 1n February 2012, respondent
warked in the Gill Group's Lodi office, which is across the parking lot from Lodi
Memuorial. Dunng this ime, respondenl generally saw patients in the office Monday
through Friday, unless he was in hospital attending deliveries or performing surpery
or un vacaiion Respondent was on-caii for emergencies al the hospital on a
rolational basis with.the other doctors in the medical group. The on-call hours were
from 7.00 a. m. one day until 7:00 & m. the following day on weckdays, and from 7:00 .
a m. Friday until 7.00 2.m Monday on the weekends, including Sawrday and Sunday

12 In her May 9. 2012 Declaraton, Dr. Gill indicated that: “[i]f the
phvsician on-call 15 asked (o come to the hospital for an emergency or consultation,
the required response tme s 15 to 20 minutes, depending upon the nature ol the
emergency



13 The events that led 1o the liling of the Peution are described in the
declarations ol Jetlrey Smith. Elisabeth Susan Mindt. Dr. Gill, and Elvira Milano.
M.I). Their declarations are paraphrased in relevant part below.

14 leflrey Smith 15 a janitor who has cleaned the Gill Group's Lodi oftice
swites sinee February 1, 2011 He cleancd afier the oflice closed at $:00 p.m., and he
would frequently clesn on Saturday or Sunday instead of on Iriday mght.

Begmning in Maich or Apnl 2011, while cleaning at the Gill Group oftices,
Me.Snuth heard a chinking noise while emptying respondent's private ottice trash
cun. e leoked and saw vne or two cans labeled “Maximum Impact, video head
cleaner” and some small, empty brown glass vials labeled “nail polish remover.”
Over ime. Mr. Smith continued to find “more and more emply cans ol video head
cleaner, of'all ditferent brands and sizes" in respondent’s trash can, which “seemed
udd™ because there was no VCR player in respondent’s oflice. He also “ofien saw
lots of bumi wooden matches and loil with a burnt substance on it" in respondent’s
lriash

Mr South would see respondent in the Gill Group offices as ofien as once o
weeh and on the weehends  Respondent “told |Mr. Smith] that sometimes he came
nto the oliice on Satuidays and Sundavs (o see inferihty patients becanse e did not
huve time 10 see them during the week." The Gill Group alsc posted the on-call
schedule un the wall and Mr. Smith would see respondent’s name on the rosicr

I3 Mr Smith became suspicious that respondent was using drugs, after
seeing him in the otfice on two dillerent occasions on the same day. When he tirst
suw respondent in the. corly afiemoon, respondent’s dappcarance was nol unusual.
When Mr. Smith retumed to the oflice around 5:30 pan. o cleun, he noticed that “ilns
time [respondent’s] lips were razor red and swollen.” Mr. Smith also noticed “'a
strong chemical odor” throughout the suite. Mr. Smith described several other
vceasions when he noticed sirong chemical odors at the Gill Group oflice suite. The
odors were stronger near respondent’s office, and Mr. Smith later Jound cpty video
head cleancr cans in respondent's trash.

Alier this incident, Mr. Smith did some intemet research and found that both
the chemical ingredient in the video head cleaner "“Maximum Impuct” and the small

brown glass vials, called “Jungle Juice,” are inhaled 1o gel ligh and’er lor sexual
aronsal,

Mr. Smith described linding un increasing quantity ol emply inhalant cans in
respemdent’s oflice trash can, panticularly on the weekends. One day in particular,
afler heanng clinking, Mr. Smith “opened the bag and counted between 1010 15
empiv cans.” Alter secing several mail boxes delivered to respondent’s deske Mr.
Smith Tound 2 $400 packing receipt for nail polish remover and muny empty glass
bottles in the trush Mr. Smith “sturied 10 get concemed about the salety of

LA
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[respendent 's] patients because the number of empty cans was increasing...” and he
began to collect and save the cans and other items he found in respondent's trash

Sometime betore Thanksgiving 2011, Mr, Smith knocked on respondent’s
door while clesmng, At the same time, he heard a spraying sound. Respondent came
out vl his ofhice in a rage and screamung, *1'm fucking slecping!™ Mr. Smith leit the
suile and, when he came back. he lound several more empty spray cans in
respondent’s ollice trash. Mr Smith decided he should tell someone about
respondent’s behavior,

16 My. Smith also cleancd the olfices of Lodi Memorial's Chief of
Medical Stafl Elvira Milano. M.D. Mr. Smith approached Dr. Milano and told her
that he was very concerned for patient safcry because he thought respondent might be
using drugs  Mr. Smuth infornied 1Dr. Milano about his repealed discoveries ol cans
of Maximum [mpact, bottles of Jungle Juice and other items in respondcent's oftice
wastebasket  Dr. Milano told Mr. Smith 1o discuss his concems with Dr. Gill,

17 My Smith then reported his observations and concerns about
respondent’s behuvior to the Gill Group's OlVice Manager, Susan Mindt. lle showed
Ms. Mind the empty cans he had collected from respondent’s office and placed in his
bunk.- The following duy, Ms Mindt discussed the situation with the Gill Group's
General Munager Lorraine Sage, and they decided 1o confront respondent. Ms Mindi
declared that

fresponrdent] admitted that he used inhalants in his
private oflice ul work. [Respondent] said that it was
a "gay thing” and nothing to worry sbout; he said
that he only uscd the inhalunts in the office before
going home for the day. At the time, | respondent]
denied using inhalants while on-call at the hospital.
We accepted [respondent's] explanation because

we had no reason not 10. {Respondent] also stated
that Mr. Smith was just being nosy by going through ‘
the trash and that he would solve that problem by
tuking out his own trash from that day forward.

Ms. Mindt did not report these developments to Dr. Gill,

18, Tora while after he reported lus concems to Ms. Mindl. Mr. Smith
nuticed that when he wenl 1o clean respondent’s office, the trash and trash can liner
had already been removed. Mr Smith believed respondent was still using inhalants
hecase he “still saw |respondent] with red hips veeusionally afier hours and
somelnnes still smelled a chemical odor afier hours ™
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In Fehruary 2012, Mr Smith informed Dr. Milano that he was stl] linding
cans und bottles of these substances in respondent’s trash.

19. Among her duties as Lodi Mcmorial's Chicl of Medical Staff, Dr
Mkt oversees the Medical S1all Execubive Commttee, which has overall
tespunsibility for peer review and qualiry assurance. After Mr. Smuth reported his
concerns about respondent’s patients fo Dr. Milano, she conducted her own rescarch
on Maximinn impuct and Jungle Juice. From this rescarch, Dr. Milano

determined that these substances are inhalants that creste
4 heightened sexual sensation, dissipate quickly. but can
canse an impainnent of cognilive and motor funclions.
Addiuanally. these subsiances have long-term eflects on
inuscle tone, coordination, and cognitive functions.
There arc no rounine tests for these drugs, but autopsy
fissuc lrom liver samples can show the toxic eficcts and
metabolites

s Miluno discussed the:situstion with Lodi Memonial's Clief Executive
Oftices Joseph Hamington. On February 3, 2012. Dr. Milano and Mr. Harrington met
with D Gill and told her about the continuing allegation tlat respondent was using
mhalants i the office while on duty

20 Later on February 3, 2012, Dr. Gill had a staff’ meeting (o discuss Mr.
Smuth’s allegations abow respondent Respondent was not present, Ms. Mindt
conlirmed that Mr Smth had previously reported his concemns 10 her, advised that
she und Ms. Sage had met wath respondent about this complaint in late 2011, and tha
tespondent had told her that his use of inhalants was nothing to worry aboul.
Respondent was then called into the stafY meeting. Ms. Mindt dectared thar:

respondent then joined the meeting and admitied that he
inhaled subsiances in his private office and had been
doing so tor some lime. |Respondent] further admitied
to masturbating in hus office. [Respondent] broke down
erytng und was apologetic about bis behavior. He further
admitied that his inhalant use was a problem and he
needed help. [Respundent] said that he wanted to get
counseling and the Gills said that they would help him
with his rehabilitation in any way they could | was
surpnsed that [respondent] admitted thar his inbalant use
was a problem because he acted hike 5t was nothing when
Ms. Suge und | had nier with him.

2 Dr. Gill also descnbed the Fehruary 3, 2012 siafy meeting at which
respondent was contronted with the concerns about his use of inhal ants.



|Respondent] stated Lhat he had been using spray
video head cleaner and Jungle Juice, as well as

Viugra without prescription, for at least three years.
[Respondent] stuted thet he kept the inhalunts in e
locked cabinet in his office. |Respondent] admitied

10 usc uf'the inhalams while on dutv in the ollice

and winle on call at the hospital. [Respondent] also
stated that 1n cannection with his use of inhalants, he
would masturbete in his office and watch pomography
on s work computer

l'o protect patient salety, Dr. Gill relieved respondent ol his patient-care’
duiies She also removed respondent from the on-call schedule that weckend and
advised that she would perform any ol his scheduled surgeries. Dr. Gill informed
vespondent that he vould not see patients at the office again until he gave her a
rehabihianon plan Respondent “apelogized for his behavior and went 1o his ofiice to
clean out the mhalants ™

Respondent was tlerminated from the Gill Group for sdmitied improper use of
substunces in the workplace  Dr. Gill reported this action 1o the hospitals where
respondent held privileges and to the Board.

22 Shonly thereatier, respondent began to practice with the Sufter-Gould
Medical Ciraup, Department of Obstetrics & Gynecology. in Stockion, with hospital
privileges ut St Joseph's,

23 On February 22, 2012, the Board received a complaint from Dr. Gill,
advising thal respondent had heen terminated Irom the (il Group as ol February 3.
2011 2 "due 10 admutied substance abuse at the work place.”

Bourd Invesngator Wright was assigned 10 investgate the complaint. Ms.
Wright contacted Mediox Climical personnel 1o inquire whether biological tuid tests
are anailable that will deteet the chemical ingredients of Mwdamum Impact and/or
Jungle Juice Platinum. She was advised that no lests arc available to detect these
stibstances,

244, On March 2, 2012, Dr. Milano and D Felber, a Medical Execuiive
Committee member. met with respondent. At this meeting, respondent admirted using
mhalants “on a recreational basis.” Respondent denied that he used any substances in
the hospital or that his drug use cver endangered patients Respondent was osked 1o
subimil 1o random drug screens and to undergo a iitness for duty evaluation,
Respondent agreed, as long as these procedures were nol done by someone in the
locul urea

27



Dr. Milano indicsied thai, atter tlus meehing, she “became inc reasing
concemed when. 1n spite of my eflorts 1o have [respondent] undergo a thorough
cvaluation, he neither did so nor responded to me. From the standpoint ol proper
patient care., | el that such an evaluation was nccessary 10 determine whether
[respondent] was physically and mentally fit 1o provide services in his specialty at our
hospital ™ “T'he hospital asked respondent lo see Dr. Revnolds, M.D., an addiction
medicine speciabst in San Jose, and 1t sent three letters to him to schedule the
evaliatian,

25 On Apni 26. 2012, 1.odi Memonal bepan SUMMuUY SUSpension
praceedings against respondent. Dr, Milano indicated that respondent had nol
vontacted Dr. Reynolds ur been evaluated for litness for duty. The Lodi Hospital
Medical xccutive Commitice was meeting to further consider the suspension ol
respondent’s privileges.

Dy Miluno declared that, “while to date, the peer review process has not
rexealed any quahiny of cre 1ssues™ regarding respondent, “the potential lor pahent
honn sull exasts. and | continue 1o be concerned about pauent safety. [Respondent]
wdimitted b D Gill that he used these substances while on-call Additionally, based
gty research ol these substances. these substances can have short- and long-term
ellecis on [respondent's| motor, cognitive and neurologic abilities.”

26 Dr. Milano opuned that respondent’s conduct of walching purnographv
and niasturbating 1n conjunction with using ‘poppers” in his ollice while on-call
Lansiltules unprofessional conduct '

Declaranon and Opnuon of Howard M. Skyter, M. L.

27 Dr. Slyter is a medical consuliant for the Board and has been licensed
to practice mudhcine in California since 1972, On May 14, 2012, Dr. Slyter signed a
decluration 1 this manter, following his review of the declurations and other
itermanon liled in support of the petition

Bused on his review of thiy intormation, Dr Slyier concluded that, over a
penad ol time spanning 8t least from April 2011 through Apnl 2042, respondent hud
engaged in unprotessional conduct in violation of the Medical Practices Act. | he
uiprolessional conduct was demonstrated by respondent’s Ongoing use ol "producis
called “Jungle Juice Plaunum™ (1sobutyl mitnte) and “"Maximum Impsct” (ethyt
chlonde) in the work place, while on-call and while sceing inferulity patients. These
substanices are mhaled and ure used to get high and to enhance sexual arousal,
pleasure. and performance. Furfher, these inhalants may cause an impaiiment ol
vognitive aad molor functions ”



1 Slyier alsa opined that “respondent’s actions demonstrate addictive
behavior, substantialty impaired judgment, and a potential underlving mental or
nhysical condition that s compronising his ability 10 sately and effectively practice
medicine © Dr. Slyter explained that:

Physicians who usc and abuse substances posc a danger
10 themselves, therr patients, and those around them. A
physician must have his complete Jacultics in order 1o
properly treat paticnts, especially a physician who is
vn-cull for delivering babies and other obstetric and
gynecologic emergenicy surgeries or simply Jor rendering
evatunbion und ollering advice. For these reasons.

using substances while on-call, and providing medical
carc while under the influence of substances, endangers
the salety of the patients and is unprolissions! conduct in
violation of Business & Professions Code scction 2234,

28 Dr Slvier also questioned whethicr respondent had the mentul and
physical Bitness to praclice medicine,

Additanally, Respondent’s mental und physical fitness
to practice medicine i$ unclear. Respondent has been
approached three imes to discuss his use of substances
and Kespondent acknowledged he had a problem snd
necded help. Dr. Gill advised Respondent 1o prepare &
rchalilitabon plan and Lodi Memorial Hospial asked
Respondent to undergo a fitness for dury cvatuation.

" Despiie sll ol these, Respondent has finled 1o preparc a
rchabititation plan o submt 10 the finess Jor duty
cvaluation. Moreover, respondent has repeatedly
mngested commercial substances not meant for human
consumption while on call  Additionally, while on call,
respondent has engaged in watching pornography and
masturbating. Respondent's inability to refrain trom
these activities while at the workplace and on-call is
indicative of'a polential underlying physical or mental
condition that necds to be evaluated. Without sericus
Ireatment and a sustuined penod of documented sobriety,
Respondent poses a danger to himself and his patients.

In summary, Dr. Sviter concluded tha “permiting Respondent 1o continue
practicing medicine cndangers the health, safety, and wellare of the public” and thut

bis license “should be suspended rmmediately before he causes serious injury 10
Immself or others ™
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Declaration and Opinion of Gary L. Cavanaugh, M.D.

29 1. Cavunungh is hicensed in California and certified by the American
1Bourd of Psyehiutry and Neurology. 1n addition to his private practice, Dr.
Cavanaugl is u climeal assoaate in psychiatry at the Umiversity of California, Davis
School of Medicine Dr Cavanaugh met with respondent on 1wu occasions: May 1.
2012 and Augnst |, 2012,

30 Aav 10, 2012 Opinion Leiter. On May 1, 2012, Dr. Cavanaugh
perturmed i psvehiatric fitness for duty evaluation vn respondent. The results were
memornalized 1 Dr. Cavanaugh's May 10, 2012 fetter to respondent’s former
attoiney, Albert Ellis For the evaluation, Dr. Cavanaugh reviewed some limited
buckground snlurmation:’ clinicallv interviewed respondent; administered the
Mmnesota Multiphasic Personality Inventory - 2 (MMPI1-2) to respondent; provided
disgnosiic impressions: and opined that respondent “1s fully capable of dclivering
compelent patient care and 1s therelore it for dury.”

When asked why the litness for duty evaluation was requested, respondent told
s Cavanaugh that

“They thought I was using drugy while at the hospital ™
He ssid he acknowledged that he had taken Viagra when
he was on call and when he was ai the office and also
used *pappers,” a common lerm in the past tor amyl
nitrate and more olien now referring to butyl nitrate. He
stated, ') do it at mght when 'm on call at the oftice, but
not when I'm involved in patient care.” He said it might
veeur afier he has been called to the emergency room to
sce a patient and has compleled his responsibilies and
relumed to the office to complete some paperwork, and it
might also happen afier he has done a delivery or C-
seetion and is back in the olfice. He told me 11 would not
be correct 1o say he was under the inlluence and added
that the cllects of amyl nitrate last at most 2 few munutes
and the elfects ol Viagra perhaps hall an hour.

As un explanation far his conduct, respondent told D, Cavanaugh that he had
been “experiencing some sexual [tusiration because his spouse has hormonal
problems and lintle interest in sex. He stressed several imes that he has never used

* This information way contained in Mr. Ellis’s Apnl 23, 2012 leter; in the
Murch 28. 2012 and April 20, 2012 letiers to respondent fram Dr Milano: and the
April 21). 2012 lener irom Ross Cainpbell, of Bingham McCutchen LILP, detailing the
request Jor 4 litness for duty evaluation. These documents were nel submuticd in
cvidence



the compounds when he was involved 1n putient care and never used them when
domg surgen ™ He demed any side ellects or impact on cogniive Junctioming.

Respondent expressed his behel thal there was “a plot to destroy [his}
credibihine by the Gill Group, because he was unhappy there and found a new job,
wlhich linoncially hunt the Gill Group es his new practice filled. Respondent
expressed his belied that, tor this reason, the Gill Group had initiated the demand for a
[tiness for Jutv evalvaton for Lodi Memorial,

Respondent tock the MMPI-2, which did not yteld any specific diugnosis. Dr.
Cavanaugh noted that respondent:

nmilted a number ol ilems, but not enongh 1o mvalidale
the resubting profile. The profile had margmal vahidity
because. 1 he client arlempted to place himself in an
overly positive light by minumzing faults and denying
psvchologicul problems.” 1t suggesty that such

un individual 1s likely to have lintle awareness of lys
psychological conthicts or difliculues. He s likely to be
rigid and mllexable 1n s approach to problems and may
not be open 1o psychological self-examination

Dr Cavanaugh reviewed the nussing items with respondent and found
“nathing unusual or potennally pathelogic 1n his respoases.” He opined that, even 1
these 1ems had not been onuned, “it appears that it would have made hitle ditference
m the profile ™ . Cavanaugh concluded that there was no evidence respondent had
any mujor Axas |diagnosis (1.e.. psychatic, mood, or anxiety disorders) on the
iZragnasiic und Saustical Manual-1V-TR (DSM-1V-TR). Further,

The occasional use of Viagra 10 achicve sustained
crechion is not in the category of ubuse or dependence,
since Vingra is pot o controlled substance and H is being
used for iis intended medical purpose. The *poppers,
which most ikely consist of isobutyl nitrate, cannol be
~legully sold Jor the purpose of sexual enhancement,
although their use is not clearly illcgal. His usc of the
‘pappers’ tor sexual enhancement, however, does not
lollow the upproved medicsl usege. (They may have
previously been prescnbed for treatment of angina.)
I'herelore. his use of “poppers’ (amyl nitrate/isohutyl
nitrate )} 1alls into the category of sbuse of a substance,
shthough the use 1s not clearly iflegal (even though the
sale tor such purpose i1s illegal). 1his Axis | diagnosis
would be ather or unknown substance abuse Fven
thouph his usc s not clearly illcgal, the use ol amvl or
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woburvl nirate, particelarly in combinetion with Viagri
15 medically nadviszble because both substances can
decrease the blood pressure, at imes unsalely. and there
are warnings throughout medical hicrature regarding this
circomsiance. in addition, he presents in a fashion that
rellects a moderate amount of defensiveness, obsessive
thinking patterns, and whai appears 10 be narcissistic
rends in Ins personality structure

Dr. Cavanaugh provided thet following diagnostic impressions of respondent

Axis b Other (or unknown) Substance Abuse
(DMS-1V-TR 305.90), mild in degree.

Axas It Personality Disorder, Not Otherwise Specificd,
with Obsessive and Narcissistic Traits.

Axis HI No physical diagnosis
s Cuvanaugh indicated thit he had seen ne evidence that respondent’s

use of Viagra and ‘poppers’ (amyl nitrate or possi bly
isobutyl nitrate) vecurred dunng a time when he was
providing patient care, esther in person or by telephone,
The elects of both these substances are tran sitory, the
‘poppers” lasting perhaps a few minutes and Viagrs
perhaps in the neighborhood 0f 30 minutes  Thus, the
information | have available does not suggest that his use
ol these substances impaired his paucnt care in any
fushion. On the other hand, it goes without saying that
medicully. the use of both of these substances together is
unwise and his judgment in using these substances in his
oifice. even atier hours and when not engaged in
delivening care, is questionable.

I Dr. Cuvonaugh’s opinion respondent “is lully capable of delivering
compelent patient care and is therziore {it for duty.” )

3. Dr. Cavanaugh's August I, 2012 Examination aid August 8, 2012
Luetarationr: Dr. Cavanaugh did not prepare a written report regarding his August |,
2012 examination of respondent. In his August 8, 2012 Declaration, Dr. Cavanaugh
declured that. in conjunction with this evaluation, he had “reviewed the Petition lor
Intenm Suspension and supporting documems™ in this case, and that his npinion
ubout respondent’s fiiness to practice medicine as desenbed 1 bis “letter dated May
10. 2010 [sic] . . . remains unchanged today.” Dr. Cav anaugh aiso stated that he had
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reviewed Dr. Solomon’s June 16, 2012 tetter and “agree[s] with the substance of the
letier and the conclusions stated on pages 8 and 9..."

Declaration end Opimon of Randall Solomon, M.1D.

32 Dr. Solomon is a Diplomate of the American Board of Psychiatry and
Newralogy. On lune 13, 2012, he evaluated respondent at the Board's request. In
prepanng 1or his lune 16, 2012, report to Board Investigalor Whrighy, Dr. Sulomon
reviewed the petiton, the Order, the supporting declorations us well as the Board's
imvestigative repont. He spent 90 minutes interviewing respondent. He did nol
admitisier ary psvchological 1es1s.

In his imerview, respondent discussed problems he had with the Gill Group.
wlich led lum to begen looking for a new job in October 201 1. Respondent reported
that hie was contacied by Sutter-Gould in December 201 | and began to work with this
practice in carly February 2012, the same day Dr. Gill contronted him with the
aceusabions,

Respondent relayed his personal history with his spouse ol 135 vears. His
hushand suttercd multiple life setbacks approximatcly five years ago (loss ol parent.
businessawvork, ete.). The couple’s sex life declined rapidly duc to his spouse’s
resultant low hormone level. About two vears 8go, respondent began waiching
pomography and masturbating 1o satisty his own sexual urges. He also hegan using
Maxnnum Impact snd Jungle Juice to cjaculate faster. 3ecause he was embarrasyed
to da this at hame, respondent thought that the on-call rnom was a safe and private
plice 10 du thrs. Respondent told Dr. Solomon that “this is the exient of his use of the
iy only when masturbating—-and that he never used it otherwise., He did not
develup uny tolerance for the drug nor did he bave withdrawals. The drug, he says,
did not inierfere with his cognition or lunclioning in any-way other than as an aid
when masturbating.” .

I discussing his substance use history, respondent denied that he had ever had
any problems with alcohol. manjuana o other drugs. There was no fanuly history of
substanee abuse. He iried sume Viagra which he purchased on the Intemel.
Respondent 1old Dr. Solomon that he “*has had no use of poppers since 2/3/12 aHer he
was accused by Dr. Gill. Additionally he has not used Viagra turther.”

1>r. Solomon described the subsiances respondent used as follows:

Both ethyl chioride and amyl nitrate are compounds that
are sold under the generic term “Poppers.”... The nitrate
compounds are vasodilators: they relax the smooth
muscle cells in blood vessels and lower blaod pressure.

. There 1s a corresponding rise tn heart rate to compensate
and the fecling is felt 10 be pleasurable and 1o lead to
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inerease sexual pleasure 1 has a rapid onset of effects
and lasts only a couple ol minute belore the effects wear -
ol Viugra, unother compound that frespondent] used.
also can cause some coronary artery dilation and can
polentiale. arincrease, the hypotensive elTects of nitrites.
Niirites are contraindicated for 24 hours alier the use of
Viugra 1o prevent a hypotensive cAsis, or a dangerous
Jrop in blood pressure. [Respondent| subjected himself
to this risk. but did not expenence this complication.

Regarding “ethyl chloride"

Short-1erm exposure 1o the inhaled [cthyl chlondc] fumes

may causc diowsiness, unconsciousness and irrepular

heart beat. In Jurge cnough amounts, death has been

Known to occur. Trealment of toxic exposure consists of .
moving the allecied person 1o tresh air

Hosed upon this interview, Dr. Solomon diagnosed respundent as {ollows:

Axis | Alkyl mitrate misuse
Cthyl Chilonde Abuse
Axis 11 no diagnosis
Axas L shoulder myury
Axis |V, siress around Medical Board invesugation

Axis V- 92

Explaining his Axis | diagnostic rationale, Dr. Solomon locked lirst to whether
respondent had a sexual addiction, which would fall within the DSM-1V-TR as an
lmpubse-Control Disorder Not Otherwise Specified, While the conduct of watching
pumography und masturbating while at work and on-call “sugpests this problem,” Dr
Solumon concluded thal it was not an apprapriatc diagnosis because 1espandent
“prevides o rutionale tor his behavior that does not include a difliculty with
controlling his impulses. Hie says thal this was a planned activity.” Unquestionably.,
tespondent demonstrated an “exireme lack ol judgment” by enguging in this behavior,
Pt Dr Selomon “did not behieve that we can call this behavior part ol a clinical
condition that may respond 1o treaiment.”

12v. Solomon next mguired whether respondent could be said 10 have a
subsi:inee ahuse problem by his use of amyl nitrate (Jungle Juice) and/or ethyl
chhoside (Maximum Impact) He noted that amyl nitraie is a vasodilator that “is
dquickly ubsorbed and quickly metabolized.” 1t “causcs dilution of the blood vessels. a
dropin blood pressure and, many [cel, an increase in sexual pleasure.” It can also

“vanse cuphonia and dizziness. the latter us u direcl consequence ol the vasndilation ™
Di. Solomon noted that “|a]ll of these cliects are short-lived ” 1t 1s not common tor
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users o develop o tolerancee 10 amvl nitrate, and there was nothing 1o suggest that
respondent had done so. For these reasons, Dr. Solumon concluded that respondent
could nnly be diagnosed with “misusc” ol amyl nitrate.

I Dr. Sulomon’s opinion. respondent engaged in “substance abuse” imvelving
the products containing ethvl ehloride.

The use ol'the ethyl chloride compound is more
disturhing. I can lead 10 neurotoxicity and can have
more serious effects. Though short-acting, the
consequences here could have been significant,
Because [respondent] was using 1his substance

at work repeatedly, and because of the higher risk
for hann. the behavior falls under the description
of being, or potentially being, physically hazardous,
| teel that this is 2 more dangerous substance and
theretore would qualify for the designation of
Substance Abuse.

. Despite this diagnosis, Dr. Solomon did not see evidence of MoOore SChous
depedeney issues, such as “tolcrance, withdrawal, more use than was intended,
snsuccesstul etfons 1o cut down. excessive time taken fo obtain the substance, other
Hnportant activities piven up due 1 the substance abuse, or conunued use despite
knowledae of a problem.”

In summary. Dr Solomon noted that respendent’s behavior was “shockiny "
However the ehinical question 1s whether respondent “has some sort ol addiction,
whether 1o pornography or the chemicals or 1o sex.” If so. the type ol treatment o he
reeammended would be considered. Dr. Solomon Jound

na evidence of compulsions or of'a problem with
tmpulsc control around the substances or around the
sexual behavior. In Jact, [respondent] has changed his
behavior and stopped using the substances completely.
He demes cravings, a reasonable assenion since these
substunces are not knows [sic] for causi ng cravings or
addictive behavior. His desenptions of his current
behavior sre thereiore secn as credible. | do not see
any lurther climcul gain to be made by recommending
substance dependence trenimeni a1 this bme,

hirespunse 1o specitic questions posed by the Board, Dr. Solomon concluded
that (1) sespandent 1s not a danger to himself, his patients or to the public; (2)
respondent’s ability to pracuice medicine 15 not impaired due 1o a mental or physicul



tllness atlecting competency: and 13) respondent does not require psvch otherapy or
substunce abuse treatment m order fo practice medicine safely,

33 Letters of Support: In opposition 10 the Petition, respondent oflered
s letters of recommendstion and in support of allowing respondent 1o

conhumie 1o practice,” Leners from physicians characterized respondent as an
excellent doctor and a talented surgeon who provides knowfedgeable and
tompassinnate care to his patients, Respondent is considered 1o be an assel to the
conmnuty. particularly 1o women and couples with inferulity issues. Following
respondent’s suspension, Dr, Sackschewsky reviewed his patient charts 1o ensure they
were tunsitioned 1o other providers. Based on this review, Dr, Sackschewsky found
st cach ol respondent’s patiems had been “well cared for with appropriate
mierventans.” Dr. Wisner expressed concern that respondeni had been
mzppropriaely targeted as an openly gay physician in 2 conservative area. None ol
these ductors were aware of any quality ol care issucs, or had observed any impaired
behavior in respondent,

The letters Irom respondent's patienis unitormly offered great praise for s
knowledge. skills und caning treatment, coupled with u prolound sense of loss at the
news of his suspension Muny paticnts detailed how respondent was able 1o
successiully disznose und treat them alier they had been unsuccesstul treated by other
doctors Most expressed a wish 10 return 10 his care.

These lenters place respondent in the broader context of his profcssionsl
capacityv and worth. While the authors staie that they are Famuliar with the
sireamstunces surrounding the issunnce of the suspension vrder, however, there is no
mdicutian that they are fully apprised ofthe circumstances Their letters arc thereture
grven less weight

34 Respondent did not submit a declaration under pcnalty of perjury
challenging the accuracy ol any of his admissions as reported in the declurations ol
Ms. Mindt and Dr. Milano, or disputing any of the other factual assertions contained
m the declurations i support of 1he pelition

" Lener signed under penalty of pegury were received from respondent's
professional colleagues (1. Chnstopher Hudlin, Ir. M D.; Curol L. Nakashims. M.D:
Leshie Sackschewsky, M D, Gary R. Wisner, M.D.), and from his patients (Sofia A,
Cabue- Villanueva, Janine Belluomini;, Nicole A Muw, Jessica M. Toles; Michelle
Sttle. Michele Hansen, Rosa Castillo-Cuellar, Dawn Q'Byrne; Rhiannon -~
Vitamontes, Suc £ Crawford, Monarch Tea, Ten Framc—Tunkcra!r:y; Stephanie .
Hernandez: Dana L. Baker. Rachel Sukurski. Jumie Ward, Cecilia Garavaglia, Windy
Reis. Libby Alford-Snnith; Mindy Maiwald; Cynthra M. Marsh; Loretta A. Baker; and
Elizabeih J Lawson).
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35 Asoutlined in Fuctual Findings 12 through 27, the evidence
persuasively demonstraies that respondent has violated the Medical Practice Act and
engaged 1n unprofessional conduct within the meaning of 2234, subdivisions'{b) and
(€. by cngaging in the described conduct over an extended period of time while he
was on-call and i need ol his full faculties to address potential emergencies or patient
mquines. This evidence, which includes respondent’s admissions, esblishes that
there 1s o reasonzble probabilny that petitioner will prevail at the heaning on the
decnsutron

36 It was not cstablished that respondent treated infertility paticnis during
the weckends while under the inlluence of amyl nitrate (or possibly isobutyl nitrate)
and'or cthy] chlonide.

a7 Il was not established that respondent’s ability to practice medicine
sately 1s biparred becanse he is mentally or phvsically ill atlecting competency,
withu the meamng of seclion 822

38 The record as a whole persuasively establishes that respondent’s
conduct Lonstitutes 3 danger 10 himsell and to the public, and that there 15 a likelthood
al'myuy 1o the public that outweighs the likelihood of injury to respondent, it his
license s not suspended or restricted pending a lull hearing on the accusation

I 1s undisputed that respondent is a highly respected physician who has helped
countless patients and that quality of care 1s not at issue. The order suspending
respondent’s license has been in eflect lor over three months. There is no evidence
thut. during this ime, respondent has sought out ireatment or. cigaged in regular
counseling to address these issues. 1wo psychiairists have evaluated respondent and
conchided that hie does not pose a danger 1o himsell or fo the public snd that he can
salely praciice. £

I'he opsnions ot Dr. Cavanaugh and Dr. Solomon on these points are
unpersuasive Jor the Jollowing reasons, Dr. Covanaugh diagnosed respondent with
"Other (or unknown) Substance Abuse ... mild in degree.” At the time of his May
10. 2012 report, Dr. Cavanaugh did not have full information available 1o him about
cither the substances respendent was using or the frequency with which he was using
them  The only subsiances discussed in Dr. Cavanaugh's repon were Viagra and
amyl orasobuty! nitrate. There was no mention ol what Dr. Solomon characienzed as
the more sertons substance. cthyl chloride, Dr. Cavanaugh was not aware 1hat, by his
own admission, respondent had enguged in this behuvior for a period of three vears
ad beheved be “needed help” The marginally vahd MMPI-2 results, while
revesiing no psvchopathology, indicated that respondeni “allempied 1o place himsel!
m an overly positive light by minimizing laults and denying psychological problems,™
and 15 “likely to have littlc awareness of his psychological conthicts or difliculties.”

I8
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. Covanaugh’s charactenzation ol respondent’s substance abuse as “mild in degree”
15 rendered fess rehiable and persuasive because these facts were not known 10 or
considered by hum i his report *

Dr Solomon’s examinution inavelved no psychalogical testing. There is no
mdicution that Dr- Solomon reviewed the MMPI-2 administered by Dr.-Cavanaugh.
Ths is disconcening because Dr. Solomon's opinion that respondent is sale 1o
practice 1s premised on his beliel'in respondent’s assertion that he ceased this
behavior immediztely on February 3, 2012 after being confronted by Dr. Gill. For
example. Dr. Solomon wrote: “'Once this [behavior] was discovered, it has caused
serious professional problems for [respondent). Once the activity was discovered. if
stopped immediately, and there 15 nothing fo suggest that 1t has begun ancw.”

In s report. Dr. Selomon indicated that he reviewed the petition and the
supporting declaralions Nevertheless, he overtooked or failed to address the lacts
thut respondent. (1) was conironted with his behavior by Ms. Mindt beforc
‘Thanksgiving 2011 -possibly os early us September or Ociober 201 1; (2) minimized
the extent ol his behavior and demied that 1t occurred while he was on-call: and (3)
contmued to engage i this highly nisky behavior while on-call tor another four to live
months. In discussing addiction, Dr. Solomon explained that addictions are
“primarily a problem of behavioral control, ot being unahle 1o conirol problematic or
dangerous ympulses ' In doing so, Dr Solomon distinguished “problem™ behavior
tiom “dangerous™ behavior, which is “the continued use of the substance despite the
problems it causes and the dangers involved . that is the hallmark of addictive
behavior™ Dr. Solomon concluded that respondent has substance “abuse™ related 1o
ethyl chionde. bu not substance “dependence,” which 1s frequently associated with ™
the compulsion 10 use. He stated “lor |respondent] we do not se¢ a series af prublcma
related 1o l'l.«pt.dll.d use, nor du we see the continuing use despite significant -
problems.” This assertion wholly ignores respondent's admission that his three years
ol inhalant use way “u problem and he nceded help.” The credibility of respondent's
asservon that he simply stopped this bebavior as ol February 3, 2012 is substantially
dimimshed by his willingness 1o continue to engage in risky behavior while on-tall
alter being confronted about it by Ms. Mindy, and by his lack of insight and
mininuzation ol problems scen on the MMPL-2. Thus, the fundamental premise of
Dr. Solumon’s conclusion that respondent is lully salk 10 practice (as well as Dr.
Cavanavgh's suppon ol this conclusion)1s scriously tawed.

“ In ihis regard, it s noteworthy that Dr. Cavanaugh reviewed a letter lrom
respondent’s former attorney, Mr. Ellis While that letter 15 not in evidence, Mr.
Ellis" May 15, 2012 Ex Parte Heanng Bniel inaccurately characterizes respondent’s
ise al nhalants as limited to a single incident.

ig
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3y Respondent presenied no evidence regarding the injury he is hkely to
sutler il his certificate remains fully sus;:ended hewever, it is reasonable to ussume
that respondent will suller Ginanciyl injury trom the continued loss of the ability 1o
practice. This financial injury does not outweigh the potential injury to the public if
an ardur suspending or restricting respondent’s certificate s not issued. (Factusl
Findings 27-28,) Further, the heanng on the accusation will be scheduled
expeditiously and amcliorate the length of time respondent 1s ]:ke%y to sulfer financial
huirm

40 The remuining question s whether a continucd I'ull suspension of
liceusure 1s necessary 1o protect the public. On balance. it is determined that the
petential hurm and likelihood of injury (o the public can be adequately protected by
issting on order placing restrictions on respondent’s certificate pending a Lull hearing
and decision on the charges in the accusation As more fully set forth below, pending
such a heuring. respondent will be prohibited from performing surgerics or deliveries,
and rom working on-cull aler normal oftice hours Respondent's practice will be
resincted 10 ollice visiis (abstetrics. gynecology, inlertility) dunng normal working
hours

LEGAL CONCLUSIONS

I Govemmeni Code section 1529, subdivision (a), provides in pertinent
Pt

The udministrative law judge of the Medical Quality
Hearing Pancl ... may issue an interim order suspending
4 license, or imposing drug testing, continuing education,
supervision or procedures, or other license restrictions.
Intenim orders may be 1ssued only (f the affidavits in
support ol the petiton show thut the licensee has
ungaged i, or 5 2bout to engage 1, acts or amissions
constituling a violation af the Medical Practice Act

and that permitting the licensee 10 continue 10 engage In
the prafessian tor which the license was 1ssued will
endunger the public health, suleiv or welfare

2 (iovernment Code suction | 529, subdivision (), further provides that
the udmunistrative law judge shall grant the interim order where, in the exercisc of

discretion, the sdministrative law judge concludes that:

{1) There1s a reasonable probability that the petitioner
will prevail in the underlying action.

20
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(2) The likelihood of injury to the public in not issuing
the order nutweighs the likelihood of injury to the
hcensee in issuing the order.

In vrder 10 obtain an intenm order under Govemment Code section 11529,
petihioner need vnly prove its case by a preponderance of the evidence.

3 Asset lorth n the Factual Findings and Legal Conclusions as-a whole
and particudarly Factual Finding 35, petitioner has established that iespondent has
engaged in ucts or omissions constituting a violatiun of the Medical Proctice Act.
There 15 alsa 4 reasonable probability lhat petitioncr will prevail in the underlying
achion

4. Peutioner must also establish that pesmitting respondent to continue to
cngage m the practice ol'medicine will endanger the public health, safery or weilure.
Funther. an interim order of suspension will not be granted unless the tikclihood of
tnjuey o the public in not issuing the order autweighs the likelihood ol injury 10
respondent in issung the order. When 2 governmental entity seeks to cnjoin a
statutory vinlation, evidence that it is reasonably probahle that the agency will prevail
on the mentls gives nse te 2 rebuttable presumption that the potential harm 1o the
pubhic ouhveighs the potential hami to the respondent. (JT Corp. v. Countv of
luiperial (1983} 35 Cal.3d 63.72 -73))

As set forth in the Faciual Findings and Legal Conclusions as a wholc and
pauricularly Factunl Findings 38 and 39, pétitioner has met this burden, As sct torth
m Fuctual Finding 40, an order restricting respondent’s bicense 10 the condinons sel
forth below will ensure that the public will be protected Irom the likelihood of nyury
wile] such time as o decision is issued following a lull evidentiary hearing on the
accusalion,

ORDER
The Petition for Interim Suspension Order of Physician’s and ‘iurgenn s
Centificate Number G 86782 issued to respondent Peter G Hickox, M.D .
GRANTED in part and DENIED in part.
- 1, A complele suspension of respondent’s license is not ordered
2 Pursuant 10 Government Code seetion 11529, subdivision (a), the
lollowing resinetiony are placed on respondent’s license, pending a formal heanng

ard dectsion on secusution:

A. Respondent is prohibited from practicing
surgery or Irom performing deliveries.
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B Respondent is prohibited trom working on-call
_aller pormal otfice hours,

C Respondent’s practice is restricted 1o treating
patents during oflice visits (obstetrics, gynecology.
infertility) scheduled during normal working hours.

D Respondent is prohibited from cngaging in solo

practice.

E Within three (3) working days of the date of this
Decisiun, respondent shall provide his employer
with a copy of this Decision.

F Within five (3) working days of the date of this
Decision, respondent shall provide. or cause to
b previded, (o petitioner. veniication {rom his
employver ihial the employer has received and
reviewed this Decision.

DATED August 21, 2012

REDACTED

MARTLYNIK AWOOLLARD 7
Adminisirative Law Judpe
Olfice of Administrative Heartngs
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