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Sincerely,

Robert A. Catalano, M.D.
Executive Secretary
Board for Professional Medical Conduct
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Robert Solomon, Esqg.
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NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

BPMC No. 19-063

IN THE MATTER
” OF CONSENT
JOSEPH MICHAEL POBER, M.D. ORDER

Upon the application of (Respondent) JOSEPH MICHAEL POBER, M.D. in the

attached Consent Agreement and Order, which is made a part of this Consent Order, it is
ORDERED, that the Consent Agreement, and its terms, are adopted and
it is further

ORDERED, that this Consent Order shall be effective upon issuance by the Board,

either

by mailing of a copy of this Consent Order, either by first class mail to Respondent at

[ the address in the attached Consent Agreement or by certified mail to Respondent's

“ attorney, OR
upon facsimile transmission to Respondent or Respondent's attorney,
h whichever is first.

SO ORDERED.

DATE: _03/21/2019

ARTHUR S. HENGERER, M.D.
Chair
State Board for Professional Medical Conduct
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NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER
OF CONSENT

AGREEMENT
JOSEPH MICHAEL POBER, M.D.

JOSEPH MICHAEL POBER, M.D., represents that all of the following statements are

true:

That on or about November 7, 1980, | was licensed to practice as a physician in the
State of New York, and issued License No. 144489 by the New York State Education

Department.

My current address is 875 Park Avenue New York, New York 10028, and I will
advise the Director of the Office of Professional Medical Conduct of any change of

address.

The New York State Board for Professional Medical Conduct (Board) has Issued a
Determination and Order (BPMC #19-003, marked as Exhibit "A®, attached hereto and a
part of this Consent Agreement) sustaining five specifications of professional misconduct.
An appeal to the Administrative Review Board of the State Board of Professional Medical
Conduct ("ARB") is currently pending. | make this application in the interest of resolving the

matter without final action. of the ARB,
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Based upon the findings and conclusions set forth in the Determination and Order, |

consent to the modification of the penalty set forth therein to read as follows.

» Pursuant to PHL § 230-a(2)(a), the Respondent's license to practice
medicine shall be suspended, wholly, for a fixed period of nine months. Said
nine-month period of suspension shall run from the effective date of the

Determination and Order. (January 11, 2018).

» Pursuant to PHL §230-a (8), the Respondent shall be required during the
nine-month period of suspension to complete courses of medical education
in the subject areas of coding, pain management, clinical documentation and
controlied substances, which courses of medical education shail be proposed
by the Respondent and shall be subject to the prior written approval of the

Director of OPMC.

| further agree that the Consent Order shall impose the following conditions:

That Respondent shall comply with each and every penalty imposed by this

Order pursuant to N.Y. Pub. Health Law § 230-a; and

That Respondent shall comply with the practice conditions set forth in Exhibit
B for a five-year period that shali commence at the end of the period of

license suspension.
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That Respondent shail remain in continuous compliance with all
requirements of N.Y. Educ Law § 6502 inciuding but not limited to the
requirements that a licensee shall register and continue to be registered with
the New York State Education Department (except during periods of actual
suspension) and that a licensee shall pay all registration fees. Respondent
shall not exercise the option provided in N.Y. Educ. Law § §502(4) to avoid
registration and payment of fees. This condition shall take effect 120 days
after the Consent Order’s effective date and will continue so long as

Respondent remains a licensee in New York State; and

1. That Respondent shall remaln in continuous compliance with all
requirements of N.Y. Pub, Health Law § 2995-a(4} and 10 NYCRR
1000.5, including but not limited to the requirements that a licensee
shall: report to the Department all informatlon required by the
Department to develop a public physiclan profile for the licensee;
continue to notify the Department of any change in profile information
within 30 days of any change (or in the case of optional information,
within 365 days of such change); and, in addition to such periodic
reports and notification of any changes, update his or her profile
information within six months prior to the expiration date of the
licensee's reglstration period. Licensee shall submit changes to his or

her physician profile information either electronically using the
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Department's secure web site or on forms prescribed by the
Department, and licensee shall attest to the truthfulness,
completeness and corractness of any changes licensee submits to the
Department. This condition shall take effect 30 days after the Order’s
effective date and shall continue so long as Respondent remains a
licensee in New York State. Respondent's failure to comply with this
condition, if proven and found at a hearing pursuant to N.Y. Pub.
Health Law § 230, shall consfitute professional misconduct as defined
in N.Y. Educ. Law § 6530(21) and N.Y. Educ. Law § 6530(29).
Potential penalties for failure to comply with this condition may include
all penalties for professional misconduct set forth in N.Y. Puﬁ. Health
Law § 230-a, including but not limited to: revocation or suspension of
license, Censure and Reprimand, probation, public service and/or

fines of up 1o $10,000 per specification of misconduct found; and

That Respondent shall comply with the requirements for closure of a
medical practice that apply to when a licensee’s medical license has been
suspended without stay for more than one-hundred eighty (180) days as set

forth in Public Health Law § 230(10)(h)(i) and (ii).

That Respondent shall provide the Director, Office of Professional
Medical Conduct {OPMGC), Riverview Center, 150 Broadway, Suite 355,

Albany, New York 12204-2719, with the following information, in writing, and
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ensure that this information is kept current: a full description of Respondent’s
employment and practice; all professional and residential addresses and
telephone numbers within and outside New York State; and all investigations,
arrests, charges, convictions or disciplinary actions by any local, state or
federal agency, institution or facility. Respondent shall notify OPMC, in
writing, within 30 days of any additions to or changes in the required
information. This condition shall take effect 30 days after the Order's elfective
date and shall continue at all times untii Respondent receives written
notification from the Office of Professional Medical Conduct, Physician
Monitoring Program, that OPMC has determined that Respondent has fully
complied with and satisfied the requirements of the Order, regardless of

tolling;

That Respondent shall cooperate fully with the Office of Professional Medical
Conduct (OPMC) in fts administration and enforcement of this Consent Order
and in its investigations of matters concerning Respondent. Respondent shali
respond in a timely manner to all OPMC requests for written periodic
verification of Respondent's compliance with this Consent Order.
Respondent shail meet with a person designated by the Director of OPMC,
as directed. Respondent shall respond promptly and provide all documents

and information within Respondent's control, as directed. This condition shall
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take effect upon the Board's issuance of the Consent Order and will continue

so fong as Respondent remains licensed in New York State.

| stipulate that my fallure to comply with any conditions of this Consent Order shall

constitute misconduct as defined by N.Y, Educ. Law § 6530(29).

| agree that, if | am charged with professional misconduct in future, this Consent

Agreement and Order shall be admitted into evidence in that proceeding.
| ask the Board to adopt this Consent Agreement.

| understand that if the Board does not adopt this Consent Agreement, none of its
terms shall bind me or constltute an admission of any of the acts of alleged misconduct;
this Consent Agreement shall not be used against me in any way and shall be kept in strict
confidence; and the Board's denial shall be without prejudice to the pending disciplinary

proceeding and the Board's final determination pursuant to the N.Y. Pub, Health Law.

| agree that, if the Board adopts this Consent Agreement, the Chair of the Board
shall issue a Consent Order in accordance with its terms. | agree that this Consent Order
shall take effect upon its issuance by the Board, elther by mailing of a copy of the Consent
Order by first class mail to me at the address in this Consent Agreement, or to my attorney
by certified mail, OR upon facsimile transmission to me or my attorney, whichever is first.
The Consent Order, this agreement, and all attached Exhibits shall be public documents,

with only patient identities, if any, redacted. As public documents, they may be posted on
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the Depariment's website. OPMC shall report this action to the National Practitioner Data
Bank and the Federation of State Medicai Boards, and any other entities that the Director

of OPMC shall deem appropriate.

| stipufate that the proposed modification, sanction, and Consent Order are
authorized by N.Y. Pub. Health Law §§ 230 and 230-a, and that the Board and OPMC
have the requislte powers to carry out all included terms. | ask the Board to adopt this
Consent Agreement that was executed upon my own free will and not under duress,
compulsion or restraint. In consideration of the value to me of the Board’s adoption of this
Consent Agreement, allowing me to resolve this matter without the various risks and
burdens of further litigation on the merits, | knowingly waive my right to contest the
Consent Order for which | apply, whether administratively or judicially, | agree to be bound

by the Consent Order, and | ask that the Board adopt this Consent Agreement.

| understand and agree that the attorney for the Department, the Director of OPMC
and the Chair of the Board each retain complete discretion either to enter into the
proposed agreement and Consent Order, based upon my application, or to decline to do
so. } further understand and agree that no prior or separate written or oral communication

can limit that discretion.

DATE 3/)‘7’/_/@
7/

JOSEPH MICHAEL POBER, M.D.
RESPONDENT
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The undersigned agree fo Respondenl‘é sltached Consent Agreement and to Its
proposed penally, terms and condiiions,

DATE:

MICHAEL J. SMIKUN, ESQ,
Callsgy Law, P.C. , ESQ,
Attorney for Respondent

DANIEL GUENZBURGER
Assoclate Counsel
Bureau of Professional Medical Conduct

DATE: ”g[ﬂtz’zz
KEHH W, SERV

Director
Office of Professional Medleal Conduct
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NEW YORKC | Department
OPPORTUNITY, Of Health

ANDREW M. GUOMD HOWARD A, ZUCKER, M.D., 4.0, BALLY DRESLIN, M.S,, R.N,
Governor Commissioner Exacutive Deputy Commissloner

January 4, 2019

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Danlel Guenzburger, Esq. Michas! J. Smikun, Esq.

NYS Department of Heallh Callagy Law, P.C,

90 Church Street ~ 4" Floor Mack-Cali Cenira 1l

New York, New York 10007 650 From Road, Sulle 586
Paramus, New Jersey 07652

Paul E. Walker, Esq, Joseph Michael Pober, M.D.

Altormey at Law $75 Park Avenue

315 Wast 106" Streat, Bulle 1A New York, New York 10028

New York, New York 10025

RE: In the Matter of Joseph Micliael Pober, M.D.

Dear Parties:

Enclosed please find the Determination and Order (No, 19-003) of the Hearing
Committee in the above referenced matter. This Determination and Order shall be dsemed
effective upon the receipt or seven (7) days after malling by certified mall as per the provislons of
§23D, subdivision 10, paragraph (h) of the New York State Public Heslth Law,

Five days afler recelpt of this Order, you will be required to dellver to the Board of
Professional Medica! Conduct your license to practice medicine {ogether with the registration
certificate, Delivery shall be by elther coriifled mall or in peracn to:

Qiflce of Professional Medical Conduct
New York State Depariment of Health
Offlce of Professionat Medical Conduct
Rivervlew Canter

160 Broadwey - Sulte 365

Albany, New Yorlc 12204

If your license or reglstration cerlificate Is lost, misplaced or Iis whereabouts Is otherwlse
unknown, you shall submit an affidavit to that effect. If subsequently you locale the requested
ltems, they must then be dellvered to the Office of Professionat Medical Canduct in the manner

noted above.

Emplre Giale Plaza, Cusning Tower, Albany, NY 12237 heallb.ny.gav




As prescribed by the New York State Public Health Law §230, subdivision 10, paragraph ’
(), (McKinney Supp. 2015) and §230-c subdlvisions 1 through 6, {McKinney Supp, 2015), "the !
determination of a committee on professional medical conduct may be reviewad by the
Administrative Review Board for professlonal medical conduct,” Either the licenses or the .
Department may seek a review of a commilitee determination, -

Request {or raview of the Commiltea's delermination by the Administralive Review Board
stays penallles other than suspension or reyocation until final determination by that Board, L2
Summary ordars are noi stayed by Adminisirative Review Board reviews.

All notices of review must be served, by certified mail, upon the Adminisirative Review
Board and the adverse parly within fourteen {14) days of service and recelpt of the enclosed B
Datarmination and Order.

The notice of roview served on the Administrative Review Board should be forwarded to:

James F. Horan, Esq., Chisf Administralive Law Judge
New York State Deparimant of Health

Bursau of Adjudicaion

Riverview Center

160 Broadway — Suite 510

Albany, New York 12204

B T . T T LI T BTy

The parties shall have 30 days from the notice of appeal in which to flie the'r briafs to the
Administrative Review Board, Six coples of ail papers musl also be sent to the altention of Mr,
Horan at the above address and one copy lo the other party. The stlpulated record in this matier
shall conglst of the official hearing transcripi(s) and ell documents in evidence.

Parties will be notified by mall of the Administrative Revlew Board's Determination and
Order,

Bureau of Adjudication

JFH: nm
Enclosure



STATE OF NEW YORK: DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAYL MEDICAL CONDUCT

IN THE MATTER : DETERMINATION
H AND
OF , ORDER
JOSEPH MICHAEL POBER, M.D. . DPMC~19-003

.
*

Pursuant to Public Health Law (PHL) § 230(10)(d)(i), the Now York State Depariment of
Fealth, Bureau of Professional Medical Conduct (Dcpnrtmcntj served Joseph Michael Pober,
M.D. (Respondent) with s Notice of Hearing and Statement of Charges dated April 27, 2018.
The Department subscquently served the Respondent with an amended Statement of Charges
dated Junc 29, 2018. A copy of the Notice of Hearing and amended Statement of Charges is
altached to this Determlination and Order as Appendix I This hearing was hield at the offices of
the New York State Department of Health, located at 90 Church Street, New York, New Yark,
Pucsuant to PHL § 230(10)(c), STEVEN M. LAPIDUS, M.D., Chalrperson, THOMAS T.
LEE, M.D., M.B.A., and ELENA M. COTTONE, P.A.-C., duly designated members of the
Stats Board for Professional Medical Conduct, served o the bearlng committen in this matter.
NATALIE J. BORDEAUX,.ADM]NI STRATIVE LAW JUDGE, served as the administrat'iva
officer. |

Thc Depnrlmcnt. appearcd by Daniel Guenzburger, Associate Counsel, The Respondent

appeated by Michael J, Smikun, Esq, of Callagy Law, P.C., Paul E. Walker, Bsq., and Ralph



Joseph Michael Paber, M.D.

Erbeio, Esq.! Bvidenoe was received, witnesses were swomn or affirmed, and a transeript of the
proceeding wos made,

After consideration of the entive record, the Hearing Committee issues this Determination

and Order.
PROCEDURAL HISTORY
Notico of Hearing and .
Statement of Charges: Aprit 27,2018
Pre-Hearing Conference: May 22, 2018
Amended Siatement of Charges: June 29, 2018
Hearing Dales: Juno 15,2018
July 11,2018 -
Scpiember 25, 2018
September 26, 2018
Submission of Briefs: November 2}, 2018
Deliberation Date: . December 4, 2018

STATEMENT OF THE CASE
The Department charged the Respondent with sixteen specifications of.professional
misconduct under NY Educ. Law.§ 6530, speciﬁoaily: practicing the profession of medicine
fraudulently (Educ, Law § 6530(2)); willfully making or filing a false report (Educ, Law §
6530(21)); practicing the profession of medicine with negligence on more then pne oceasion
(Edn'f:. Law § 6530(3)); practicing the profession of medicine with incompetence on more than

orte occasion (Educ. Law § 6530(5)); ordering excessive treatment not warranted by the

\"Ralph Erbalo, Esq. appeared on the Rospondent's behelf for the May 22, 2018 pre-heoring conference and June (5,
2018 henring date only, Michoel J. Smilun, Biq. and Poul E. Watker, Esg. appeared on the Respondent’s behalf {or

oll hearlng dates.
2



Jnseph Micimel Pober, M.D,

condition of the patient (Educ, Law § 6530(35)); and engaging in conduct in the practice of the ‘
profession of medicine that cvidences moral unfitness to practice (Bduc. Law § 6530(20)).
The Respondent denied each of the factual allegations end specifications.
FINDINGS OF FACT? -

Citations in parentheses, which refer to transcript .page number (“T") and exhibits that
were accepted into evidence, reprosent evidence found persuasive by the Hearing Committes in
arriving at & particular finding.

1. The Respondent is a board-certified plastic surgeon who was authorized to practice
medicine in tho Stale of New Yotk on or about November 7, 1980, by the issnance of license
number 144489, (Resp. B;(hibit B; Dopt. Exhibit 2.)

PATIENT A

2 Prom May 2008 through January 201t, the Respondont pcrfonncci muitiple plastio
surgery procedures on Patient A (a 25-year-old male at the inception of treatment), including two
body contouring proocedures and over 40 excisional biopsies of lesions, (Dept, Exhibit 3; T 60,
300, 518-19.)

3. When a patient has .pigment';d gkin lesions, & prodent plastic surgeon must d.coi'dc
whether to observe the lesions for changes or exclse the lesions, In determining whether to
excise a lesion, plastic surgeons often examine the lesions using the “ABCDE” criteria:
agymmetry, l:;order, colot, distance or width of the lesion criteria, and evolution of the lesion.
However, practitioners may also review other aspects of the lesion to evaluate the néed for
exoision. ' Pigmented skin lesions ate excised to prevent them from sprcgding locally, regionally,

or throughout the body and becoming metastatic or cancerous, (T 35-37, 260, 287-88.)

2 All findingg in this section are unanimous,



Josoph Michael Paber, M.D,

4; Although the notes and operative reports pertaining to Patient A identify the closuro
procedures performed as flap reconstructions and advancement flaps regpectively, the records do
not describe how the flaps were created. (Dept. Bxhibit 3; T 60, 300, 518-19.)

5. Advancement flaps are formed by lifting up the skdn with hooks, undcrmining the skin
with selssors or a knifs to separate the subcutaneous tissue from the foscla of the rlnuscle, usuaily
making pavallel incisions on the undersurface of the dermis to enable the area fo break more
loosely than a complex repair, end then sewing the separated tissue together. (T 43-44, 300}

6. On or about and between January 23, 2009 through January 3, 2011, tho Responde-nt
submitted 25 claims for peyment to Patient A's insurer perfaining to the removal of Patient A’s
lesians for testing and closure of the resuliing wounds, The Respondent’s submitted claims
characterized these wound closures as pedicle flaps under CPT codes 15570-15576 (the 15570
series of codes,) procedures requiring the formation of a direct or lubed pedicle, with or without
transfer. CPT (Common Procedurai ‘Technology) codes are a numerice] listing of codes 'for oy
]Srocc,durc pecformed by a physician In the practico of mcdicino.l (Dept, Exhibits 4, 5, 15; T 56.)
7. From May 17, 2010 through January 19, 2011, the Respondent prescribed Patic;lt Ahigh
dosages of opioid pain medication (Percocét, Vicodin, and hydrocodone), écncrally issning the
prescriptions before planned surgeries. Th.c number of opioid pain medication pills preseribed in
this period totaled 947, In January 2011 alone, the Respondent issucd two prescriptions for
Percocet 10 mg (the highest dosage available) to Patient A within 16 da).!s for a total of 240’
tablcts, The Respondent did not document the patient’s pain, his prior drug history or his
tolerance to the prescribed pain medications. (Dept. E)dﬂl:;iis 3 and 6; T 69-71, 682.)

B. On February 14, 2011, Patient A sought e second opinion fiom r;u:]anomn expert Dr,

Stephen Wang st Memorial Hospital for Cancer and Allied Discases regarding tho need for



Toseph Michae| Pober, M.D,

additional excisions of pigmented spots on his skin, Dr. Wang concluded that the lesions, which
he characterized as “dysplastic nevi,” appeared to be: benign. Elis opinion did not change efter
performing completo cutaneous examinations of Patient A during follow-up visits on Avgust 19,
" 2011 and March 2, 2012, (Depl, Exhibit7) |
9, On or cbout February 16,'201 1, the Respondent advised Paticnt A of @ 5-15% risk that
the dysplastic nevi on his body would convert to melanoma and recommended a series of further
exoisional biopsies, a recommendation with which Patient A expressed his disagreement. The
Respondent memorialized this exchange in writing and malntained the document in Patient A’s
medical record, (Dept. Exhlbit3, p. 86,) '
10,  On February 16, 2011, a surgical technician employed by the Respondent inserted the
following information in Peticnt A’s progress notes:
Todny, and af Umes in the past several months, momentary episodes of aggression
with [Patient A] that are highly unusuat from his personality of the past years. He
has baen requesting from myself and other members of the staff...prescriptions
for pain medication (Vicodin, Percocet). NOTE: Has been doing this for at least
the past 6 months or more, requesting inoreased dosage & quantity.
(Dept. Exhibit 3, p, 89; T 547.) .
11,  Neither tho Respondent nor his employees had proviously documented clianges in the
Respondent’s behavior or other observed changes related to the prescribed opioid pain
medications, (Dept. Exhibit 3.) .
PATIENT B
12.  On or ebout and between July 3, 2012 and September 20, 2014, the Respondent
performed multiple surgical procedures on Patient B (a 48-year-oid femdle at the inception of

treatment who was employed by the Respondent), including 81 excisional biopsies on Petlent

B’s head, neck, torso and extremities, Although the patient notes and operative reports identify
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the wound olosure procedures performed as flap reconstructions and advancement flaps,
respeotively, the patlent records contain no dcscrlpt.ion of how the flaps were created. (Dept,
Exhibit 9; T 40, 518-19.) _

13, On March 13, 2013, the Respc;ndent exoisad two ahdominal scars from Patient B, one
from the left upper quadrant end another from the left lower medial quadrant, Pathological
review indicated that no melanocytio proliferation was identified. Despite this finding, the
Resp'ondct‘:t re-excised the same scars on March 21, The patholc;glcal report again revealed that
no melanocytic pmlifémﬁnn was identified, Re-exoising the wound in such a short period of
time i3 a departure from generally accepted standards. (Dept. Exhibit 9; T 155.)

14, Onor about and between July 3, 2012 through September 2; 2014, the Respondent
submitted 70 claims for payment to Patit;.nt B’s insurer pertalning to the removal of Patient B's
lesions for testing and closure of the vesuliing wounds, The R;:spondent’s submitted clqims
characterized these wound closures ay pedicle flaps under CPT codes in the 15570 series,

procedures requiring the formation of a (iircct or fubed pedicle, with or without transfer. (Dept.
Exhibits 9, 11a, 15; T 56.) |

PATIENT C

15.  On or about and belween March 25, 2014 and April 16, 2014, the Respondent performed,
multiple plastic surgery procedures on Patient C, & 47-ye&;~old femals, including more than 20
excisional biopsies and closures of the resulting wounds. Although the patient notes and
operative reports identify the wound closure procedures parformed as flap reconstructions and

. advancement flaps, the records contein no description of how the flaps were created, (Dept.

Exhiblt 12; T 518-19.)
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16.  On or about and between March 25, 2014 and April 16, 2014, the Respondent submitted -
19 clalms for payment to Patient C’s insurer for the exclsional biopsies and closures of the
resulting wounds. The Respondent's submitted claims charaoterized the wound closures as
pedicle flaps under CPT codes in the 15570 series, procedures requiring the formation of a direct | -
or tubed pedicle, with or without transfer. (Dept. Exhibits 12, 14, 15; T 56.)
PATIENT D ‘
"17.  On or abovt end between April 16, 2014 and Ai:rll 30, 2014, the Resi:ondcnt perfonnéd
multiple plastic surgery prooedures on Patient D, a 46-year-old male, including cight t;xoisional
biopsies and closures of the resulting wounds. Although the patient notes and operative reporis
identify the wound clasure procedures performed as flap reconstructions l;nd advancement flaps, __
these records contain no description of how the flaps were created. | (Dcpt. Exhibit 13; T 51.8-19.) |
18.  On or about and between April 16, 2014 and April 30, 2014, the Respondent submitted 7
claims for payment to Patient D's insurer for the excisional biopsies and clogures of the resulting
wounds. ‘The Respondent’s submitted clafma characterized the wound closures as pedicle flaps
under CPT codes m the 15570 serlés, procedures requiring the formation of a direct or tubed
pedicle, with or without transfer. (Dept. Exhibits 13-15; T 56.)
RECREDENTIALING APPLICATIONS .
19,  On June 6, 2012, Department Nurse Investigator Jean Carazza-Mahoney sent the
Respondent a leiter by certified meil, return recelpt requested, advising the Responﬁeﬁt that the

Office of Professional Medical Conduct (OPMC)...Is authorized to investigate

instances or compiaints of suspected professional misconduct. The Office is s

currently investigating your medical conduct...the issues under investigation

invalve the care you rendered to {Potiont A]...[s]pecifically, the medical necessity

of the procedures performed and the number of narcotic analgesics prescribed.
(Dept. Exhibit 21.)
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20,  OnJuly 24, 2012, Department Nurse Investigator Jean Carazza-Mahoney transmitted a
letter via facsimile and cerlified mail, retum-receipt requested to the Respondont, in care of his

aitorney, Ralph Erbalo, Esq, which advised {n pertinent part:

This will confirm our telephone conversation of July 24, 2012, During thaot
conversation, I informed you that the Office of Professional Medical Conduct is
investigating your professional conduct.., The issues under investigation involve
the care you rendered to [Patient Al...[s]pecifically, the medical necessity of the
pracedures performed and the number of narcotic analgesica prescribed. {Dept,
Exhibit 21.)

21, By letter dated March 20, 2013 sent via cerrtitlied meil, rettm;-receipt requested,
Department Medical bonduot Investigator Alice Ruby advised the Respor;dent that he was
aﬂ‘orde(i an additional opportunity to participate in an interview pertaining to the Department's
investigation of his “professional medical conduct,” The Respondent’s attorney was also
provided a copy of this letter, (Dept, Bxhibit 21.) .
22, On August 8, 2013, the Respondent submitted an application for reappointment to the
medical staff of St. Luke’s-Roosevelt Hospital Center (St. Luke's). On page 7 of the application,
entitled “Disciplinary Actions,” the Respondent answered *“No™ to the following questions:
1 Have any of the following ever been, or are any currenily In the provess of
being denied, revoked, suspended, reduced, limited, placed on probation,
rot renewed, voluntarlly or Involuntarily relinquished or upder

investigation:

o Medical License in any stato
e

9, Have you been the subject of any‘professional misconduct investigations
or proceedings in New York State or any other State since the time of your
last eppointment/se-appointment? (Dept. Exhibit 17.)
23,  On January 22, 2014, the Deparlipcnt advised the Respondent via certifled mail, retwrn-
receipt requested, of an order issued by tho Director of the OPMC to require the Depariment to

conduct a comprehensive review of the Respondent’s patient records and requiring the
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Respondent to “cooperate with the investigation.” The Respondent’s then-attorney also recelved
a copy of the correspondence and Director’s Ordor. (Dept. Exhibit 21.)

24.  OnNovember 20, 2014, the Respondent’s attorney sl;pplicd the Department's Medical
Conduct Investigator Alice Ruby with five patient records requested in furtherance of the
Deparlment’s comprehensive review of the Respondent’s records, (Dopt. Bxhibits 9 and 13.)
25. By letter dated July 20, 2015 sent via certified mail, retum-recelpt requested, thc‘
Department advised the Respondent that the Department “Is anthorized to investigate instances
or complaints of suspected professional misconduct. OPMC is currently investigating your-
medical conduct.” The lotter also specified “the Issues under investigation.” (Dept. Exhibit 21.)
26.  On September 22, 2015, the Respondent submitted an application for reappoiniment to
St. Luke’s medical staff. On page 7 of the ap;;llcaﬁon, entitled “Disciplinary Actions,” the

Respondent answered “No™ to the following guestions:

1, Have any of the following ever been, or are any currently in the process of
being denied, revoked, suspended, reduced, limited, placed on probation,
not renewed, voluntarily or involuntarlly relinguished or under

Invegtigation:
a Medical License in any state
Wk .
9. Have you been the subject of any professional misconduct investigations

or proceedings In New Yorl State or any other State since the time of your
lest appointment/rc-appointment? (Dept. Exhibi¢ 18.)

DISCUSSION
The Department presented two witnesses: Robert Grant, M.D., M.Sc., F.A.C.S,, Plastic

Surgeon-in-Chief at New York-Presbyterian Hospitel’s combined divisions of plastic surgery;
and Temmy Kahler, Senior Fraud Investigator at Cigna. The Respondeat presented Gregory E.

Rauscher, M.D., F.A.C.S., Senior Attending Plastic Surgeon at Hackensaclc University Medical
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Ceater, and Jacqueline Thelian, Professional Coder. in addition, the Respondent testified on his
own behalf.

Testimony of Tammy Kahler

At the Department's request, Ms, Kahler prepared fee comparisons for CPT codces in the
12000 (simple m.ul intermediate repairs), 13000 (complex repairs) and 155_'}0 series based upon
the Respondent’s bilting to CIGNA for Patient B. (Dcpt. Exhibit 11a) Ms, Kahler's
documentati;)n demonstrated the difference in reimbursement under CPT codes in the 12000,
13000 and 15570 series. However, the Committee dld not place any weight upon M, Kahler’s
testimony in rendering its determination as she was incapablo of renderir_lg an opinion as to
whether the Respondent's submission of claims using CPT codes in the 15570 series was
inappropriate or inaccurate,
Testimony of Dr, Grant

Dr. Grant has been the Chief of Plastic Surgery ot New York Presbyterian Hospital si.nce.
19'99, and now also serves as the System Chief of Plastic Surgery for the New York-Presbyterian
enterprise. In his capacity as Chief of Plastlo Surgery, Dr, Grant supervises 11 full-timo plastic
surgeons, volunteer faculty, end surgleat residents, He supervises curricuturmn and training of
residents, Dr. Grant’s medical practice consists of aesthetic surgery and adult reconsliuetive
surgery. He routinely removes pigmented skin Jesions. Dr. Grant also has a great familiarity
with medioal billing and coding practices and teaches these practices to residents. (Dept. Exhibit
19; T 19-25.)

Dr. Grant was asked fo review the medical records of Patients A and B. In addition, he
performed his own exumination of Patient A sevoral days before he testified at tha hearing on

June 15, 2018, Dr, Gront concluded that the Respondent’s records for Paticnts A ead B
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frequently contained insufficlent justification for the excisions, s the Respondent failed to
record the “*ABCDE” characteristies of the lesions and frequently excised lesions less than 6
millimeters in diamete, which Dr. Grant testified was inappropriate. Additionslly, Dr. Gtant
found no support for the Respondent’s billing for wound closures as pedicle flaps, which he
defined as “a flap that has a discrete blood supply supplying the territory that is being

| transferred.” (T 37-38, 43.) Dr. Grant explaincd that advancement flaps, os the wound closures
were referenced by the Respondent in the patients' medical records, are not synonymous with
pediole ﬂnps.. An advancement flap entails lifting the subcutaneous tissue off the fascia of the
muscle, joiring those two pleccs of tissve, ;lnd closing the incision in a line, It was Dr. Grant’s
opinlon that the wound closures performed by the Rcspondanf constituted intermediate or
complex wound closures, but not pediclo flaps. (T 44-45.)

The Hearlng Commiltee appreciated Dr. drnnt's thorough, cxpert testimony, They found
that he elucidated the academic and training components of the professional standerds in plastic
surgery, The Committee placed great-emphasis on Dr. Grent’s testimony because he is tasked
with oversesing residents and Instructing residents on proper coding, Including the need to
accurately document prooedures performed in real-time,

Testimony of Dr, Rauscher '

Dr. Rauscher is o board-certified plastio sufgeon and a professor of plastic surgery et
Rutgers Medical School, He serves a3 a consultant for technicel aspects of plastic surgeries at
other hospitais. Dr. Rauscher serves on numerous plastic surgery research boards, and has
served on medical ethics committees for the state of New Jersey. (Resp. Exhibit F; T 241-53.)
In addition to his professional experience, Dr. Rausoher is dingnosed with dysplastic nevi or

FAMM syndrome, a genetic mutation that causes dysplastic nevi (moles that are unusual in
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appearancc), These utypi;:nl moles are at risk of converting to melignant melanoma, Two of his
four song also have dysplastic nevi syndrome and his mother died from this condition. He treats
many melanoma patients (at least one per week) because of his continued interest In the subject
matter, (T 254-60.) Dr. Rauscher explained that a person s diagnosed with dysplastic nevi
syndrome when two exciscd moles are found to be dysplastic. He noted that the diameter (tho
“Ty'in the ABCDE criteria) of the mole ia not dispositive in determining the need to remove 8
lesion, (T 255-57.)
Dr. Rauscher wﬁs also asked to review the medical records of Peticnts A and B and

‘ concluded that the treatment that the Respondent provided to both patients was medically ,
sppropriate. (T259.) Hoe testified that the Respondent had included the ABCDE factoss in
Patient A’s ohart and that it was inappropriate to rely on the diameter of samples given to thc!
laboratories for evaluation as a basis for alleging that the Respondent inappropriately excised
lesions because the specimens shrink throughout testing. Dr. Rauscher also exp!ainéd that
certain patients have “micro-melanomas” which may be less than 6 mm in diameter, but are also
5 mm thick and therefore Stage 3 or Stage 4 cancor, (T 263-71, 291, 295.) He recalled having
excised 250 moles from one patient in one sitting. (T 364.)

Dr. Rauscher determined that the Respondent property documented the 1clovant ABCDE
characteristics of lesions in both Patient A’s and Patient B’s records. \E"ith respect t'o Patient A,
Dr. Rauscher identificd several documented instances of the Respondent removing a lesion
greater then 6 mm in diameter, (T 271-78.) On reviewing Patient B’s records, Dr, Reuscher

found documentation from the Respondent describing at least six lesions preater than 6 mm in

less than 3 months. (T 319-20,)

12
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Dr. Rauscher also determined that the Respondont’s excisions of Patient A’s lesions were
medically appropriate. (T 259-60.) He belicved that Patient A showed o high probability of
having dysplastic nevus syndrome, as sevecal specimens larger than 6 mm were found to be
dysplastic and the patient had experienced sunburn and had a large amount of sun exposure. Dr,
Rauscher reported that over 50% of Patient A's excised lesions were found to be dysplestic nevi,
(T 272-78.) flc did not view the Respondent's treatment of Patient A, specifically the number of
excisions in just over two years, to be excessive. (T 377)

Dr. Reuscher acknowledged that many of his collcagues opt for o “wait and see” -
approach with respect to pigmented lesions; however, it is his practice to remove such lesions
without waiting, (T 288-89.) Although he was not given Dr. Wang's report regarding Patient
A's condition, Dr. Rauscher expressed respect for Dr. Wang, He has frequently refered patients
to Dr, Wang for observation. (T 351.)

Dr. Rauscher also disagreed with Dr. Grant’s assessment of the type of wound clnsgres
performed by the Respondent. He explained that there are ourrently meny types of pedioles and
that advancement flaps can be categorized es pedicle flaps. Dr. Rauscher confirmed that
advancement flaps may resemble linear closures on paticnt’s skin and that, therefore, ho did not
believe it was possible to visnally identify the typs of closurs performed Oi‘l a patient. He also
confirmed that pedicle flaps do not require @ secondary defect {n surface incision seperate from
the excision of the defect.) (T 310-]6.5 In con;:luding that the creation of two advancement
flaps constitute a pedicle, Dr. Rauscher ‘wm
MecCarthy, (Resp. Exhibit G; T 321-22, 327-29.)

With respect to the use of various CPT codes for wound closures, Dr, Rauscher siated

that his billing compeny normally utilizes the CPT cod?s corresponding to complex closues.
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However, he acknowledged ihat his i:illlng company has occasionally utilized the CPT code
15570 series (pedicte flap), depending on the defect. (T 3 17-18)) Dr. Ranscher noted that the

procedures described by the Respondent In 2008 through 2014 would qualify as either acomplex

closure or a pedicle flap, and described the debate over which CPT code to use as
“eoniroversial” (T 344-45,360.) '

The Hearing Commitiee found Dr. Rauscher’s tcstimoﬁy to be very informative, as he
offered his own professional and personal expericnce In a subontegory of skin cancer relevant to
Patlents A and B, They found that Dr. Rauscher was, in certain ways, less detailed than Dr.
Grant with respect to technical requirements for wound closures and coding, However, he ‘
provided e candid and practical overview of working with patients who present with plgmented
lesions. The Commities members gave Dr. Rauscher’s testimony equal weight to that of Dr.
Grant regavding skin cancer and the different courses of treatment,

Testimony of. Jacguelme Thellan

Ms. Thelian is ceriified by the Amc"rlcan Academy of Professional Coders and has
worked as a professional coder for 27 yours, conducting compliance audits, teaching coding
courses through the American Academy of Professional Coders, and hes published a medical
coding book-and various erticles on the subject, (Resp, Exhibit H.) She'has worked with coding
plastle surgery wound procedures for approximately'tt&ee to five years, (T 462.) Ms. Thelian
was asked to review the Respondent’s operative reporis and patient records and formulats an
opinion as to the proprlety of the CPT codes that the Respondent used for wound closures of all
four patients. (T 394-95, 397, 446.)

Ms. Thelian concluded that the Respundent appropriately submitted claims using CPT

cades in the 15570 series (pedicle flaps) because it was a “toss up” between billing under the
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14000 code series (adjacent tissus transfers) and the 15570 scrics. While Ms. Thelian generally
regards the CPT coding software as offering clarification or better coding guidance, she asserted
that she could find no instructions that distinguished between the two series of codes. (T 399-

400.) She explained that she intended to contact the American Medical Assoclntion (AMA) for

clarification, something that she hos never done before over the course of her 27-year careet, (T *

400-401, 422.)

In reaching her bpinion on the matter, Ms. Thelian wtilized Encoder Pro, coding software
that offers information from the AMA. She determined that the 13000 series of codes (complex
wound repairs) did not apply to the woun;l closures et issue because the CPT Assistant (a
published cading resouroc) “clearly atates in thore, once a flap is crented, you are not to use the
complex codes.” (T 402-03; Resp. Exhibit1) Upon eliminating the 13000 series of codes, Ms.
Thelian waa loft with deciding whether the Respondent should ha\;c billed the-wound olosures
ander the 14000 CPT code series or the 15570 code serios uscd by the Rcspm;dcnt. Since the
CPT code descriptors had not changed since the year 2000,.1\113. Thelien confirmed that the
confusion regarding tho use of codes in the 14000 or 15570 series cxisted between the years
2008 and 2013, (T 420)) |

Ms. Thelian testificd that the CPT AMA manual does not require the creation of a
secondary site defect in order to use the 14000 and the 15570 series of procedure codes. (T 427,
472.) In addition, she rétrieved {he CPT Assistant March 2010 newslotter, which defincd a
pedicle flap as “as a segment of tissue transferred to fill a defect while maintaining its own
original blood supply” and “a portion of skin and subcutaneous tissue raised from its bed at one
end and moved to anpihcr part of the body, while one end, the pedicle, remains attached to its

orlginal blood supply at the danor site.” (I 440-41,) She acknowledged the difficulty in
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determining the appropriate code to capture the Respondent's performed wound closures,
particularly since he used the word “advancement” to desctibe the closures (a term used in t;oth
sets of codes) without desceiptions of how the incisions were made and the flaps maved. (T 443-
44, 498-99.} However, afler asking additionsl questions of the Respondent as to how he created +—
the flaps, she concluded that “a case could be made for either” the 14000 or the 15570 series. T ;
495)) The Hearing Committee found Ms. Thelian's testimony informative, as.she offered insight
inta the process of CPT code selection. . |
Testimony of the Respondent
In response to the concerns vaised by Dr. Grant regarding the Respondent’s failure to
document the “ABCDE" characteristics of & lesion in patient records, the Respondent expiained 2
that he onty documented the characteristics that applicd “most dramatically” to a patient. He ‘
. asserted that the presence of two or three of tlu; indicators would warrent excision. (T 529-30.)
However, the Respondent also expluined that he does not immediately require blopsies of lesions
and tends to be vigilant to any changes or progression in the lesions jnsterd of excising soveral
lesions et a fime, particularly when a patient hos many such lesions, (T 523.)
The Respondent testified that he otill believes that the excisions that he performed on ;
Patients A-D were medically necessacy, reasonable and approprinte. (T 519.) He also confirmed
" that he closed the excision-related wound's for Patients A-D with advancement flaps, a5 he had
writlen In the patients’ operative reports. (T 519.)
With respect to Patient A, the Respondent first noticed a lesion that looked unusust on
Patient A’s chest while injecting fat into the patient’s chest wail. He began discussing the lesion
with Patient A shortly aftet surgery and advised the patient to observe the lesion for any changes.

The Respondent recalled being particulatly conoerned about the possibility that the lesion would
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convert into melanoma efter Potient A informed him that he had had a severe sunburn as a child.
(T 525-26.) He confirmed that he does not consistently document discussions with patients
about the risks and b'encﬂts of excision. (T 527-28.) The paﬁnlogy report from Patient A's first
excisional blopsy revealed 'ﬂmt the lesion was a dysplastic nevus with etypia. (T 531-32)

The Respondent acknowledged controvessy among physicians a5 to the probebility that a
dysplastic nevus will convert to melanome, with predicted percentages rangiing from 6-10%,
18%, and 32.4%. (T 533-56.) The Respondent explained that when & dysplastic nevus converts
to melanoma, it spreads rapldly, (T 532.) Although the melanoma is indistinguishable from the
appearance of lhg nevus before conversion, it becomes very dangerous because it may spread to
the rest of the body very quickly. (T 545.)

The Respondent testiﬁcd that his treatment of Pétlent B differed from his approach to
Patient A beoause Patient B had & dlagnosls evolving into melanoma ata convcrsion rate of
15.6%. (T 540.) He stated that Patient B was very concened with her condmon and ngked the
Respondent to follow changes in her losions closely When changes were observed, the
Respondent aoted more “gggressively and more quioldy” then he had with Patient A's lesions.

(T 541-42) The Respondent explained that it was normel and recormmmended to remove an

" additionnl 2 mm mergin from the lesion site. (T 554,561, 578.)

The Respondent also described the way In which he closed the excision-rcleted wounds
using advancement ﬂnp;’ Although the Respondent said that it would be casier to create a
secondary defect when cloging wounds, he prefers not to create an additionel defect because it
creates more scarrlng, (T 569-70.) He oxplained that he generally dissects Into the skin, creating
a flap, and moving with his scigsors until reaching o perforal.ing vessel, which i developed until

the biood supply can be moved. (T 567.) The Respondent testified that he only cuts deep into
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the skin for precursors of melanoma, (T 573.) However, after effectuating tl;c wound closure,
the Respondent insisted that the wound closure would appear to be a straight line on the skin's
surface, '(T 574.)

The Respondent confirmed bearing ultimate responsibility for his medical biller's

submission of insurance claims in which these wound closures were characterized as pedicte

flaps, rather than ndvancement flaps. (T 714.) Nevertheless, ho sought to distance himsclf from

his coder's declsion to use the 15570 series of codes (which aiso yielded higher reimbursement
rates over the 14000 series,) as he testified that he only began to research whether advancement
flaps could constitute pedicle flnps after the inception of OPMC's Investigation into his billing
practices, He oxplained that he was not involved in the financial aspects of his practice. (T 616-
17, 630, 632, 704-07.) It was inconceivable to the Committee that the Respondent was unaware
of, or removed from, information pertaining to his office’s profitability,

~ Withrespect to preseribing oploid puin medications to Patient A, the Respondent
cxpluined thet it wes very unusual for him to prescribe the quantities of thess medications that
were given to Patlent A. However, he staied that the patient was a “large person” at a height of
six feet, two inches and weighing 250 pounds, Moreovet, the Respondent noted that the period
in which he pree’;cribcd these medications was very c!Iﬁ‘erent, “where undertreatment was very,
very harshly recognized at the time.” (T 679.) Although the Respondent tesf:iﬁed to having
relied on the 2011 Physicians’ Desk Reference for guidence in prescribing the pein medications
1o Patient A, the Respondent failed to offer into evidence the complete gection to which he
referred, {T 674-85.) As such, the Committee could not conclude that the then-ourrent version

of the Physicians' Desl Reference supported the Respondent's actlons.
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The Commiitec noted that the Respondent made no contemporaneous notes regarding the
opioid presctiptions issued to Paticnt A, (T 676, 680, 754.) Also of concern was the
Respondent’s soknowledgement of having issued prcscliptlons to Patient A well before
surgeries, (T 681-82, 697-98.) When asked about his employee 5 notation regarding Pallent Als -
aggression in the patient’s records, the Rcspondent cheracterized the cmployce 5 obscrvahon a3 .
subjective and explained that ghe more readily viewed behavior & aggressive when the
Respondent would not interpret such behavior similarly. (T 733-35.) ]
Regarding his responses to tho St. Luke's recredentinling opplications, the Respondent
testified that he did not understand before or while completing the applications that OPMC’s
correspondence and inquiries were o means of investigating whether he had enpaged in k
professlonnl misconduct. He stated that he did not recall ever yecoiving a letter from orMC
advising him that he was under mvestlgation for professional smisconduct, despite confirming hls E
receipt of all but one letter from OPMC regarding his treatment and care of Paucnt A and several
other patients, The Respondent stated that he felt bound by the rules of conﬁdenhahty not to
disclose OPMC’s inquiries. (T 641-60, 745-51.)
The Committee was unclear &s to the purpose of tho Respondent tashfylng that OPMC's
investigation was confidential. They could only surmiss thet the Respondent sought to convey
that he failed to disclose that he wes the subject of an invc'stigation because he was bound by the
rules of confidentinlity. The Regpondent’s curriculum vitae notes that the Rcs;pnndent was a
consultant for OPMC. At the hearing, the Respondent confirmed heving assisted OPMC with
medical misconduct Investigations, (Resp. Exhibit J; T 702-03.)
The Hearing Committee found the Respondent’s testimony to be self-serving and

circuitous, perticularly regarding his interpretetion of OPMC's cotrespondence and inguirles, _
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The Respondent's testimony regarding his reading of OPMC’s letters and his decision not to
advise St. Luke“s of the investigation was fourd not credible.

Tt was evident to the Committee that the Respondent repeatedly sought to deflect personal
responsibility to other indivi;lun!s who wers not present, namely, his prior attomey, and his
former medical biller; The Hearing Committes was not persuaded by his purportedly blind
reliance on these individuals, given the Respondent’s substantial intelligence and professional

experience,

. CONCLUSIONS

As required by PHL § 230(10)(£), the Hearing Committes bused its conclusions on
whether the Department mict its burden of establishing that the ellegations contained in the
Statement of Charges were more probable than not. When the evidence was equelly belanced or
left the Hearing Committee in such doubt as to be unable to decide a controversy either way,
then the judgment went against the Department (See Prince, Richardson on Evidence § 3-206
(Farrell 11* ed)).

FACTUAL ALLE GATIONS NOT SUSTAINED?
Patient A

The Depariment charged the Rcspondeﬁt with knowingly and falsely rcpresenting on
jnsurance claims that he utilized skin pediole ﬁaps for wound closure of excistonal blopsies on
Patient A’s hend, necl, torso and exiremities with the intent to deceive (A.l.) on the following
dates: January 23, 2069; PFebruary 20, 2009; June 16, 2009; July 23, 2009; October 2, 2009; ’
November 20, 2009; December 21 and 28, 2009; January 11, 2010; February 2 and 15, 2010;
March 15 and 29, 2010; April 12 and 26, 2010; June 8, 2010; July 20 and 26, 2010; November 8

3 All findings In this section pre unanimots ualoss otherwise noted.
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and 15, 2010; December 8 and 15, 2010; at;d January 3, 2011. (A-1(a)-(y).) The Respondent was
also charged with deviating from medically accepted standards if he had utilized skin pedicle
flaps for wound closure of Patient A’s excisional biopsies. (A.2,) In addition, the Respondent
was charged with inapprapriately advising Patient A, on or ebout February 16, 2011, that he
fuced significant risk of melanoma for which he recomn.wnded a serles of further exolsional
biopsies. (A.3.)

The Committee finds (2-1) that there was insufficient evidence to establish that the
Respondent's wound closures did not constitute pedicle flaps. Even though the Respondent
himself referred to the wound closure as advancement flapy in the operative repouts, the
procedures might meet the oriteria for pedicle flnps. Although Dr, Grant, the Deparfment’s
expert, testified unequivocally thet the wound clo;sures Wore.lincar closures (T 48), the
Respondent's medical expert cited a respested medical tteatiso In support ofthe position {hat the
closures performed by the Respondent would be considered ﬁedicle fleps n;nd ihat an observer

would be unable to ascertain whether the closure wes a linear closuve or & pedicle flap, ('1“3 11

12.) Furthermore, the Committee finds that the Department provided no evidence that the use of -

skin pedicle flaps for wound closure of excisional biopsies was & deviation from medically
acoepted standards as Dr. Grant confirmed that the Respandent had achieved wound closure
successfully., (T 110.)

The Department’s factual allegaﬁ;:n A.3 was based upon a rfotation in Patient A's file
whereby Patient A purportedly confirmed that he wished to hold off on further excislons, despite
having previously believed that the 5-15% conversion rato of the dysplastic nevi fo melenoma
was too greatarisk. (Dept, Exhibit 3; T 547,) Dr. Grant and Dr, Rauscher both confirmed that it

was appropriate for Putient A to sign such advisement. As both the Department's medical expert
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and the Respondent’s medical expert concurred that thfs Respondent’s actions were proper, the
Department failed to establish that the Respondent's advisement to Patient A of I;is health risks
was inappropriate. (T 63,285-86.)
Putlent B |

The Department charged the Respondent with knowingly and falsely representing on
insurance claims that he utilized skin pedicle flaps for wound closure of Paticnt B’s excisional
biopaies, with intent to deceive (B.1), on the following dates: July 3, 24, and 25, 2012; August 1,
28, and 29, 2012; September 3, 12, 25, and 26, 2012; Octo‘ber 9, 2012; December 31, 2012;
February 6, 12, 22, and 27, 2013; March 5, 13, 16, 17, 20-22, and 27, 2013; April 1, 2,9, 17, and
" 24,2013; May 1, 8, and 28, 2013; June 13, 18, and 26, 2013; July 3, 23, and 24, 2013; August 13
and 20, 2013; September 3, 23, and 24, 2013; November 26, 2013; December 30, 2013; January
15 and 20, 2014; and September 2, 2014, (B.1(2)-(vv).) For the same reasons explained in the
discussion tegarding Patient A above, the Comumittes finds (2-1) that the Department failed to
establish that the Respondent’s wound closures did not constitute pedicle flaps.

The Respondent was also charged with deviating from medically accepted standards if he
had utilized skin pedicle flaps for wound closure of Patient B's excisional biopsies. B.2.)
For the same reasons explained in the discussion regarding Patient A, the Committec finds that
the Department provided no evidenice that the use of skin pedicle flaps for wound closure of
excisional biopsies was a deviation from medically accepted standards.

With respect to Patient B, the Depastment also alleged that the Respondent ordered
excessive treatment not warranted by the patient’s condition, with respect to multiple excisional
biopsies performed on or about and between July 3,2012 and December 2016, (B.3.) While the

Cormmitles agreed that the Respondent performed a Jarge number of exoistons on this patient
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over a fairly short perlod of time, the Committes noted that the Department pleced significantly
less emphasis on Patient B's treatment than Patlent A’s treatment, leaving the Comumnittee with
insufficlent information upon which to find that the excisions were indeed excessive and not
warranted by this patient’s condition. The Committes observed that Pationt B was already
diagnosed with melanoms, thereby heightening the concern of a lreating physician that other
lesions would also convert to melanome. Upon comparing the approaches offered by Dr. Grant
and Dr, Rauscher, the Committee could riot conclude that the number of excisions performed on
Patient B were excessive.

Patient C .

The Department charged the Respondent with lmowingly and falsely representing on
snsurance claims that he ulilized skin pedicle flaps for wound closure of Patient C's excisional
biopsies, with intent to deceive (C.1), on the follmfvlng dates: March 25, 2014%; April 8, 2014; and ‘
Aprli 16, 201I4.‘ (C.1 (8)-(c).) For the same reasons explained in the discussion regarding Patient
A gbove, the Committee finds (2-1) that the Department fuiled to establish that the Respondent’s
wound olosures did not constitute pedicle flaps,

The Réspondent was also chm:gecl with deviating from medically accepted standerds if he
had utilized skin pedicle flaps for wound closure of Patient C's excisional biopstes. (C.2.)
For the same reasons explained in the discussion regarding Patient A above., the Committee finds
thot the Departmont provided no evidence that the use of skin pedicle flaps for wound closure of
excisional biopsies was a devlation from medically accepted standards,
Patient D -

The Department charged the Respondent with knowingly and falsely representing on

instrance claims that he utilized skin pedicle flaps for wound closure of Patient D's excisional
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biopsies, with intent to deceive (D.1), on the following dates: April 16 and April 30,2014, (D.1
(a)-(b).) For the same rensons explained in the discussion regarding Patient A above, the
Committee ﬁnds (2-1) that thc Department failed to establish that the Rﬂspondeﬁt's wound
closures did not congstitute pedicle flaps.

The Respondent was also charged with devinting from medically accepted standards {fhe
had utilized sidn pedicle flaps for wound closure of Patient D's excisional biopsies. (D.2.)
For the same reasons set forth in the discussion regarding Patient A above, the Committee finds
that the Department provided no evidence that the use of skin pedicle flaps for wound closure of
excisiona] biopsics was o devistion from medically accepted standerds.

CONCLUSIONS OF LAW!

The Respondent is charged with sixteen Specifications of Charges of professiohal
rﬁisconduct under Bduc. Law § 6530, The Committes unanimously concludes that the Fifth,
Stxth, Blaventh through Fourteenth, and Sixteenth Specifications are sustained, However, the
Comumittee conciudes (2-1) that the First through Foilrlh Specifications and the Seventh throngh
Tenth Specifications are not sustained. In addition, the Commitiee unanimously concludes thet
the Fifteenth Specification is not sustained,

Fraudulent Practice — Educ, Law § 6530(2)

The First through Sixth Spocifications charged the Respondent with committing

_ professional misconduct as defined in Edue. Laﬁ § 6530(2) by practicing medicine froudulently

with respect to insurance claims he submiited for wound closuves of excisional biopsles for

4 I roaching its determinotion, the Committee uscd the definitions set forth in the memorundum entitled
“Defnitions of Professlonal Misconduct under the New York State Bducation Law." The pactles wero provided
with a copy of the memoraadum. In his opening statoment on the fisst hearing date, Commitiee Chairman Dy,
Lapldus advised the pertles that the Committes may use the memarandum to asstat ther in rondering a
delermination, ond invited the paities to “comment or dispute” the explanutions provided in the memarandum bofora
the Jast hearing dete, However, nelther party disputed or sought medification of the definitions. (T5}
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Patlents A, B, C, and D, ard for concealing'tl':at he was the subject of a professional misconduct
investigation on his August 8, 2013 and September 22, 2015 applications for reappointment to
8t Luke's medical staff, The Committee concludes unantmously that the Fifth and Sixth
Spesifications are suslained. However, {he Conumittee concludes (2-1) that the First through
Fourth Specifications are not sustained.

“Fraudulent practice,” in the specific context of a professional misconduct proceeding, is
the intentional misrepresentation or concealment of & known fact, made in some connection with |
the practice of medicine and with the intent to deceive. Choudhry v, Sobol, 170 A.D.2d 893 (3rd
Dept. 1991), citing Brestin v. Commissioner of Education, 116 A.D.2d 357 (3rd Dept. 1986). To

sustain a charge that a licensee has engaged in the fraudulent practice of medicine, the Hearing
Committes must find that: {1} a fulse ropresentation was mado by the licenses, whether by
words, conduct or concealment of that which chould have been disclosed; (2) the licensée lmew
the representation was false; and (3) the liconsee intended to mistend through the false .
representation. Shermen v, Board of Repents, 24 A.D.2d 315 (3rd Dept. 1966), off'd. 19N.Y.2d
679 (1967). Fraudulent intent may be inferred from evidence that the licensoe was aware of the
true state of facts at the time false responses were given. Saldanha v, DeBuono, 256 A.D.2d 935,
681 N.Y.S.2d 874 (3rd Dept. 1998.)

With respect to the Respondent’s perft;rming multiple excisional biopsies of Patients A-D
and submitiing insurance claims wherein he represented having closed the excislon wounds with
pedicle flaps, the Committes finds (2-1) that the Depz;ﬂmcnt’s PFirst through Fourth
Speoifications are not sustained. The Committee considered that the testifying medical experts
offered different approaches with respect (o petients that presented with pigmented lesions, and

that fraudulent Intent could not be gleaned from the Respondent’s actions, Whereas Dr, Grant
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deemed excision to be appropriate treatment for patients possessing all or most of the ABCDE
factors, Dr. Ruuscher acknowledged that his approach differed, Dr, Rauscher also testified that
he had performed consldorably more excislons on one particular paticat on a single date of
service. (T 377.) . ' »

In addition, both Ms, Thelian and Dr. Rauscher testified that 1t was difficult to decide .
what CPT codes to uge for tho wound closures that the Respondent perfornaed for all four
patients in the time period when those services were rendered. In addition, Dr. Rauscher cited &
respt;,ctcd authority, Geperal Principlos of Plastic Swrgery, by JG McCarthy, s demonslmting‘
that the Respondent's wound closures are considered pedicle flaps. (Resp. Exhibit G.) Ms,
Thelian ndvl.;.cd that this area of the CPT code manusl is ambiguous and would enable the
Respandent to bill under cither the 14000 CPT code series ar the 15570 éules that he had used,
Dr. Reuscher also testified that Dr, Grant's mere observation of Paticnt A’s scars after the fact
would not enable him to understand what type of wound closure was performed. Duc to the
existence of controversy with respeot to the appropriate terminology, character, and CPT coding,
the Hearing Committee does not sustain these sp_leciﬁcaﬁons.

With respect to the recredentieling applications that the Respondent submitted to St.
Luke's osi August 8, 2013 and September 22, 2015, the Hearing Committec carefully congidered
the timeﬁame within which the Respondent completed the epplications, along with the wording
of the questions on the applications. In both applications, the Respondent checked off the *No"
box In response to two questions which unequivooally inquired whether the Respondent was '

under investigation, spevificaily, dus to his medioat licensure and professional misconduct in

New Youk State or any other state. (Dept. Exhibits 17-18.)
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The Respondent was first advised that his conduct wes the subject of a professionlal

misconduct investigation by letter dated June 6, 2012, more than one yeur before the

‘ Respondent's submission of the August 8, 2013 recredentialing spplication, After the June 6,
2012 letter but beforv the Respondent’s August 8, 2013 application for continued hospital
privileges at 8t, Luke's, the Department sont the Respondent two more letters regarding the
onigoing investigation, one of which confirmed a telephone convergation between the
Department’s investigator and the Respondent himself, (Dept. Bxhibit 21.)

The Depariment sent an additional three letters regarding the ongoing investigation
between the Respondent’s submission of his Auvgvst 8, 2013 and September 22, 2015
recredentialing applications. The Respondent has nssisted the Departmcnt_with professional
misconduct proceedings. (Resp. Exhibit J, T 702-03.) Nevertheless, the Respondcnt explained
that he had not disclosed that he himself was the subject of a professional misconduct on the
recredentialing applications because he was advised that the investigation was confidentlal and
that they were not to be disclosed. (T 659-60, 744-46.) While the Respondent claimed reliance
on the advice of counsel in cooperating with the Department's Investigation of his medical
conduct, the Respondent did not tcslif'y thet his attorney hed advised him (o make a false
representation on his ainlications for reappointment to St. Luke’s. (T 648-60.)

The Henring Conunittee was not persuaded by the Respondent's explanation because he
was aware of the ongoing investigation, had received multiple letters describing the pature of tha
investigation, and had himself nssisted with similar investigotions in the past, As such, the
Committee finds that the Respondent had made false representations to St. Luke's on both
récredéntiuling applications which he knew were false, and that he inlended to mislead, given his

awareness of the true state of facts.
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Falso Report — Educ, Law § 6530(21)

The Soventh through Twelfth Speoiﬁcations charged the Respondent with willfully
making or filing a false report, or failing to file a report required by law or by the Department of
Health or the Education Department, based upon the Respondent's performing excisional
biopsies on Patients A-D, filing insurance claims in which he represented that he closed the
excision wounds with pedicle flaps, and by concealing that he was the suhje;:t of & professional 2
misconduct Lnvestigation on two recredentialing applications submitled to St. Luke’s. The
Hearing Commitiee finds (2-1) that the Seventh through Tenth Specifioations are not éuslained, |
but finds unanimously that the Eleventh and Twelfth Speoifications are sustained.

As discussed abovo, the Hearing Committee reco gnizes the existenoe of controversy
conceming the characterization of the wound closure procedures performed by the Respondent.
Inasmuch as the Department was unable o establish by a preponderance of the evidence that the |
Respondent had performed complex wound closures, and ot wound closures that oould be
considered pedicle flaps in the years 2008 thfough 2014, the Hearing Committee does not sustain
(2-1) the Seventh through Tenth Specifications. The disscnting Committec member would have :
sustained these specifications on the grounds that the Respondent’s records laol;.ed |
documentation to prove the existence of pedicle flaps and also because the Respondent’s
opetative reports merely note that advancement flaps were created without further deseription,

The Committee determined to sustein the Eleventh and Twelfth Specifications, whici;
periained to the Respondent's submission of re;:-,redenﬁaling gpplications on August 8, 2013 and
September 22, 2015. In both epplications for continued hospital privileges at St. Luke’s, he !.
responded that he was not the subject of an invéstigation pertaining to his medical liconse and his

professional conduct. "The Department eslablished thet the Respondent was awere of an ongoing
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investigation well befors the Respondent submitted his August 8, 2013 recredentialing

epplication and that, through continued correspondenoe, the Respondent was repeatedly advised

that such investigation was ongoing, thereby eliminating any reasonable avenue for confusion

w‘hen the Respondent submitted the September 22, 2015 application. There wes no legitimate i
possibiliq( of misunderstanding the nature of the Department’s inquiry, as oli correspondence
advised him that he was under investigation. The Committes unanimously susteins the Bleventh
and Twelfth Specifications, |

Negligence on More Than One Occasion — Educ. Law § 6530(3)

The Depertment’s Thirteenth Specification charged the Respondent with practicing the
prdfcssion of medicine with negligence on more than one accasion, based upon the _
Respondent’s: performing multiple exoisional biopsies on Patients A-D and deviating frun'; ;
medically nccepted stondards by using pedicle flaps fdr wound closures; inappropriately advising
Patient A that he faced a significant rigk of melanomu; the Respondent’s prescribing of Percocet
and Vicodin to Patient A between May 18, 2010 end Janvary 19, 2011; ordering excessive .
treatment not warranted by the condition of Patient B, with respeet to multiple axcision;al
.biopsies performed on or ebout and between July 3, 2012 through Decermber 2016; and re-
excising Patlent B's scars from excisional biopsies within an unecceptably shoit period of time -
tetween the initial excision and the re-excision. The Hearing Committes unanimously finds that
the Thiﬂccnth Speoification is sustained.

Negligence is the fuilure to excroise the care that would be exercised by a reasonably

prudent physician under the circumstances. Bogdan y. New York State Board for Professional
Medical Conduct, 195 A.D.2d 86, 88 (3rd Dept. 1993). Injury, demeges, and proximate cause

are not cssential elements in a medical disciplinary proceeding. 1d. Anact of nogligence
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regarding a singlo patient repeated on 8 subsequent occasion constitutes misconduot, Qrosco 'v,
Sobol, 162 A.D.2d 834 (3rd Dept. 1990.)

The Department did not establish by & preponderance of the cvidenoe that the
Respondent's performance of multiple excisional biopsies for Patienta; A-D constituted a failure
to excrcise the care that would be exercised by a reasonebly prudent physician under the
circumstances. The Department did not establish that Dr. Grant's method of determining
whether to excise lestons was the standard practice from which the Respondent deviated, Rather,
the tecord reflects that expeits have different approaches to treatment of pigmet ted lesions, Dr,
Rauscher expressed less hesitation with respect to excising lestons and confirmed that the
Regpondcnt dgoumcnted the characteristics of each patient’s lesions, Dr. Rausoher algo testified
that he had performed far more cxcisions on one patient on onq date of service than the
Respondent had performed on Paticnts A-D overall. (T 364,377.) '

However, the Hearing Committee finds that the Respondent’s prescription of opioid pain
medications to Patient A constitutes a fallure to exercise the care of a reasonably prudent
physi;sian, even though the Commities ngrees with the Respondent that those prescriptions were
{ssued during & period in which physicians were encouraged to maximizo pain contral, (T 675-
76.) In reviewing the gvidence and testimony, the Flearing Committee finds that the Respondent
acted negligently when prescribing Percocet end Vicodin to l’;aticnt A betwecn May 18, 2010
- and Janvary 19,2011 _ |

Only the Department’s medical expert (Dr. Grant) was asked whether the Respondent
acted reasonably in prescribing these oploid pain medications to Patient A. Dr. Grant testified

that the Respondent had written multiple prescriptions for opioid pain medication totaling nearly
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450 teblets of extremely high strength two months before any major body procedure was done,
As he explained: .
...even if the patient was to have discomfort after the body contouring procedure
in 2010, that amount of pain medicines [sic] to be giventoa patient for us is—
. jamps out to be wildly cxcessive for that period of time. .
(T 68-71.)

The Respondent confirmed that he presoribed these medications to Patlent A beforo
planned surgeries. He explained that he was comforlablé issuing additional prescriptions to ﬁ.w
patient before he had finished using previously-filled prescriplions because Patient' A did not
rush to fill the next prescription. (T 678-83,) The Committce considered the note made by the
Respondent’s employee on February 16, 2011, which refers to Poticnt A’s apgression “for at ) _
least the past 6 months or more,” during which thq‘ petlent sought incrensed dosage and quantity :
of pain medications, (Dept. Buxhibit 3, p.89.) The Committes finds that the Respondent failed to
document the patlent’s pain, drug history, and his tolerance to various medications. He only
charted Patient A's presoriptions, including the dates in which he filled those prescriptions, to
cooperate with a Drug _Enforcement Agency (DEA) investigation in the year 2013, well after the
end of the physician-patient relationship. (T 678.)

Although the Respondent testified that the menner in which he prescribed pain
medicalions 1o Patient A wos au anornaly, the Hearing Commitice wos presented only with the
Respondent’s prescriptions of pain medication to Patient A, which they find inappropriate and
constituting 2 failure to exctoise the care that a r;:asonubly prudent physician would exercise
. under the circumstances, (T 679.) Furthermare, despite the Committes’s acknowledgement of
the Respondent’s contention that he wrote these pregeriptions during a period in which

physiciens were advised that a failuro to contro! pain was g form of wunderireatment,” the s
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Respondent’s failure, at minimum, fo document earlier chonges in Patient A's behavlor resulted
in repesled prescriptions of opioid pain medications without medical justification which appear
1o huve caused the patient’s behavioral changes and iaiaced him et risk of eddiction.

Tn addition, the Hearing Comumittee finds that the Respondent’s re-excision of Patient B's
scars from excisional biopsies were effectuated within an unacceptably short period of time
between the initlal excision and the re-excision, Assn cxample, the Respondent excised two
sbdominal sca.m from Putient B on March 13, 2013, sites whete the Respondent had prevlousij;
excised lesions. Although the pethology report found no evidence of mclan;ucyﬁc proliferation,
the Respondent ro-excised the same scars on March 21, Dr. Grant testified that re-oxcising the

wound in such a short period of time is & doparturo from generally accepted standards, (Dept.

Exhibit 9; T 155.) ‘

Desplte Dr, Rauscher's professed tendency to exciss lcsions rather than observe them, he
té)o conﬁrrpcd that he “would probably have }naitcd a little—two monﬂ;s or something to see
mﬁy’oe if the patient is just healing funny.” (T 374.) Noting that both medioal experls found the
Respondent’s twa re-excisions to have been excessive, the Commiltee determined that {here was
no logic to the Respondent’s re-excisions of these sears, espacinlly within uppm:dmaltely 30 days
of the initial excision, and less then two weeks between tho re-excislons, The Commitiee found
no benefit derived from the repeated re-cxcisions. For these reasons, the Thirteenth
Specification is sustained.

Incompetence on More than One Oceaston - Bduc, Law § 6530(5)
The Fourteenth Specification cherged the Respondent with committing professlonal

misconduct as defined in Edu;:. Law § 6530(5) by performing m'ultiplc excisional blopsies on
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Patients A-D, re-excising skin pedicle flaps for closing the resulting wounds of ?aﬁcnts A
Inappropriately advising Patient A that ho faced 2 significant risk of melanoma for which he
cecommended additional excisional biopsies, inappropristely prescribing Percocet and Vicodin
on or about and between May 18, 2010 and January 19, 2011, ordering excessive treatment for s
Paticnt B in the form of multiple excisionel biopsies not warranted by the patient's condition,
and re-excising Potient B's scars from excislonal biopsies within an unacceptably short period of
time between the initial excision and the re-excision. The Committes conciudes unanimously .
that the Fourteenth Specification of incompetence on moro than one occasion is sustained.

Incompetence is a lack of the requisite skill or Knowledge to practice medicine safely.
Dhabuwala v, State Board for Professional Medical Condugt, 225 AD.2d 209 (3rd Dept. 1996). i
As discussed abovo, the Depariment did not establish that the Respondent's performing multiple :
excisional biopsies for Patients A-D was not appropriate or that the use of skin pedicle flaps
constituted a deviation from mcdic«;lly accepted ﬁtaudards. Nor did the Department establish that
the Respondent scted inapptoprintely or incompetently by advising Pationt A In writing of the
consequences of his decision to postpone indefinitely further excisions, However, the
Committee considercd the sustained factual ellegations relevant to this Spectfication which,
when viewed in tandem, satisfy Educ. Low § 6530(5).

The Hearing Committes fou:{d that the Respondent showed 8 lack of tho requisite
knowledge to practice medicine safely when jsauing prescriptions to Paticnt A for high dosages
and large quantities of Percocet and Vicodin over an eight-month petiod. Most disconcesting

was the Respondent’s issuance of these prescriptions without proper patient charting for drog

$ 'This spooifiontion reforonces 8 factual atlogation “D3" which purportedly pertalned to Patient D, However, the _
pmended Statement of Charges does not contain o factuel allegation loboled D3 Ag such, the Commitiee
disrogarded the Department’s Insertion of D3 In this specitication,
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interactions, pain tolerance, or even dates upon which the prescriptions were filted and the
quantities dispensed. In addition, the Respondent’s issuance of theso prescriptions bore minimal
relation to planned surgeries. The Respondent’s employees had a documented awareness of
changes in Patlent A's behavior relating to these prescriptions for at Jeast 6 of the 8 months in -
which the Respondent preseribed the opioid pain medications to him. I-Bs fuilure to discuss these .
issues with the patient and adjust his prescribing practices accordingly posed grave risks to the
patient. . |

The Committes also viewed the Respondent’s repeated re-excision of Patient B's scars as
demonstruting the Respondent’s lack of kmowledge to practice medicine sat:ely. Ag discussed
gbove, the pathology report for the first re-excision showed no cause for concem. Yet? the
Respondent again re-excised the scar very ghortly afterward. The Respondent's overall '
testimony concerning Patient B characterized the patient as very concerned with her condition 1
and seeking more aggressive treatment. (T 541-42.) Although it was appropriate for the |
Respondent to discuss treatment with Patient B, the Respondent bears ultimate responsibility for
.trentment-relatcd decisions. The Respondent’s continued re-axposure of this patient’s wounds to
additional procedures without medical Justification showed the Respondent’s lack of lcnowl;:dge
to practice medicine safoly. For these reasons, the Commiltee sustains the Fourteenth
Specification. . |
Ovrdering Excessive Treatment — Edue, Law § 6530(35)

The Fifteen Specification charged the Respondent with committing professional
miscénduct a3 defined in Educ. Law § 6530(35) by ordering excessive ireatment pot warranted

by Patient B's condition. This specification cited fact finding B (the Respondent’s removal of
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multiple exclsions from Patient B) and B.3 (o fuctual allegation not sustained by tho Committee.)
The Hearing Comumittee unanirnously concludes that this specification i3 not sustainod.

As explained above, the medical experts expressed very different views with respect to
whether the Respondent performed cxoessive excisiona! procedures, Regarding Patient B i
specifically, the Committee noted thet this patient had alreedy received a melanoma diagnosis,
{hus deepening a concern by @ physician that Patient B's other lesions would pose similsr risks.
When a patient presents with plgmented lesions, a physician must decide whether to excise those
Jesions or observe them (i.e., the “wait and see” appronch.) The Depariment did not establish
that the Respondent performed excessive excisions on Patient B. '

Moral Unfitness- Educ, Law § 6530(20)

The Sixteenth Spcciﬁcaﬁon charged the Respondent with comumitting professional
miscor}duct as defined in Educ, Law § 6530(20) by cngugihg in conduct in Ijae practice of
medicine that evidences moral unfitness 1o practice, with respeot lo the multiple excisional
biopsies performed for Patlents A-D, the submission of insurance claims in which the
Respondent billed. for pedicle flaps g3 the methed by which he closed the excision-refated -
wounds for Patients A-D, advising Patient A of the risks nssooiated with his decision to postpone
further excisions, inappropriately presoribing Pescocel and Vicodin to Patient A, and concealing
on two recredentaling eppiications that he was the subject of & professional misconduct
inves;tigntion. The.Hearlng Committee unanimously sustaing this charge,

The Hearing Committee concludes that the Respondent's repeated submission of
applicationa for hospital privilegos at St. Luke’s contatning material, false information showed
that he was willing to jeopardize the safety of the public at large in order to continue to generate

revenue related to surgical procedures that required his use of an pperating room. As a physician

35



Juscph Michse) Pober, M.D,

who hes scrved as a consultant to the Depariment in other misconduct investigations, the
Respondent’s justification for actively concealing that he was himself the subject of such an
investigation was unaccoptable. For these reasons, the Committee sustains this specification.

HEARING COMMITTER’S DETERMINATION AS TO PENALTY
Although the Rcsporident's attorneys argued that the Department failed to meet fts burden

of establishing the factual allagnt[dns and specifications in the SOC, the Respondent
aclmowledged thet he hias now leamed to include moro detnil in his operative reporis to describe
wound closure procedures, (T 596.) In eddition, the Respondent confirmed that his responses to
the questions in the St. Luke's recredentialing applications iJertaining to his involvementin
misconduct investigations would be different today, although he did not previously believe that
he had answered the questions falsoly; (T 653, 657)) |
The Department argued that all the factual allegations end specifications of charges
should be sustained and that the Respondent’s license to practice medicine in the State of New
York should be revoked., After rcvicwing 1he eatire recn'rd, wherein some oharges and
speci ﬁcuﬁﬁns have been dismissed, the Commitice unanimausly conciudes that the ellegations
and specifications that were sustained do not warrant a revocation of the Respondent's license.
The Hearlng Committee has considered the full range of sam‘:Llons uvailaﬁle pursuant t0
PHL § 230-a, including: censuro and reprimand; suspension, whally or partially, with or without
terms or conditions; revocation; limitation on further licensure; monetery penaltlés; a course of
education or training; performance of public service; and probation. Pursuant to the Findings of
Fact and Conclusions of Law set forth above, and after dve deliberation, the Com;nitteo
unanimously deternzines that the appropriate sanction is a suspension of;he Respondent’s

medical license for a period of eighteen (18) months t'md the completion of the following courses
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which must be approved in advance by the Director of OPMC: (1) coding; (2) pain management;
(3) clinical documentation; and (4) controlled substances. .

In rendering its determination {o require the Respondent to complete the aforemcnﬁoned
courses, the Committee took into consideration the suslaine;d findings of fact, including the
inappropriate prescribing of opioid pein medications to Patient A well before planned surgeries,
and after members of the Reépondent’s staff had noted changes in the patient's behavior. The
Comumittee also noted the repeated instances during the @waring‘ in which the Respondent’s
documentation was identified as inadequate to Justify patients’ conditions and the types of
wound closures performed. In addition, the Committee found the ﬁespondml’s two re-excisions
of Patient B's scarring to have been inappropriate and a deviation from medically acceptable
standards. |

The Comumitice’s determination to impose & auspension of 18 months was based on the
totality of the facts that were qustained, cspecially the Respondent’s material misrepresentations
on two reappointment apploations to St. Luke's that he was not tho. subject of any investigation.
The Committee wes not satisficd by the Respondent’s explanation regarding his inscourate
responses as resulting from an advisement that the proceedings were confidential, The
Respondent received multiplo letters from OPMC regarding the investigation into the treatment
that he rendered first to Patient A and then to several other patients before submiuing his
recredentialing applications. The Commitiee found it implausible that the Respondent (a
consultant for OPMC in other investipations) could not have understood the impoxtance of
disclosing such information to 8 hospital where he sought to maintain privileges. They thersfore
inferred from the Respondent's actions that he intended to conceal this information as such

concenlment enabled him to continue to secvice his patients and eam income without disruption.
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The Hearing Committee conoludes that a suspension, combined with course requirements, would

enable the Respondent to cosrect the deficiencies cited in thia decision.

ORDER
IT IS HEREBY ORDERED THAT:
1. The following charges of misconduct under Eduo, Law § 6530 are sustained:

Bduc. Law § 6530(2) - practicing the profession fraudulently

Educ. Law § 6530(21) — willfully meking or filing a folse report

Educ. Law § 6530(3)~ practlcing the profession with negligence on
more than one occasion .

Educ. Law § 6530(5)—  practicing the professlon with incompetence on
more than one occasion

Educ. Law § 6530(20) — conduct in the practice of medicine which
evidenoes moral unfitness to practice medicine

2, The following charge of misconduct under Educ. Law § 6530 is not sustained:

Educ, Law § 6530(35) ~ ordering of excessive treatment not warranted by
the condition of the patient

3. Pursuant to PHL § 2 0-a(2)e), the Respbndcnt‘s license to practice medicine
shal} be suspended, wholly, for a fixed period of 18 months.

4, Pursuant to PHL § 230-a(8), the Respondent shall be required to complote courses
of education during the 18-month period of suspension in the subject areas of coding, pain
management, clinical documontation, and controlled substances, which shall be proposed by the
Respondent and subject to written approval of the Director of OPMC.

5. This order shall be effective upon service of the Respondent by personal sefvice

or by certified mail 85 required under PHL § 230(10)h).
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NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER AMENDED
OF STATEMENT
OF
JOSEPH MICHAEL POBER, M.D.

CHARGES

JOSEPH MICHAEL FOBER, M.D., the Respondent, was authorized to practice
medicine In New York State on or about November 7, 1980 by {he Issuance of license

number 144489 by the New York State Education Department.

FACTUAL ALLEGATIONS

A. On or about and betwsen Aprll 2008 and January 2011 the Respondent, a plastie
surgeon, performed muliipla procedures on Patlent A, including but not limited to
‘excisional blopsies on Patlent A's head, nack, torso and extremities. Patlent A, a 25-
year-old male at the onset of reatment, and the other patlents in the Statement of
Charges are Idantifled In the attached Appendix. .

1. On or about the dates below, Respondent knowingly and falsely represented
on Insurance claims that he utilized skin pedicle flaps for wound olosure of
exclslonal blopsies, Respondent Intended to decelve. '

January 23, 2009,
February 20, 2009,
June 16, 2009.
June 16, 2009,

e. July23, 2008.

f.  October 2, 2008.

&2 O T o
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November 20, 2009,
November 20, 2000,
December 21, 2009.

- December 28, 2008,

' Jatwary 11, 2010,

February 2, 2010.

m. Februery 15, 2010.

n.  March 15, 2010,

0. March 28, 2010,

p.  April 12, 2010,

g. Aprii 26, 2010,

r. June8, 2010.

s. July 20, 2010,

t July 26, 2010.

u.  November 8, 2010.

V.

w

November 16, 2010.
. December 8, 2010.
x. December 15, 2010,
y., January 3, 2011, :

2. Alternatively, Respondent deviated from medically accepted standards, if, in
fact, he utliized skin pedicle flaps for wound closure of exaisional blopsles.

3. On or about Fabruary 16, 2011, Respondent inappropriately advised Patlent A
that he faced significant risk of melanoma for which he recommended a serles
of further excisional blopsies.

4, Respondent Inappropriately prescribed Percacet and Vicodin on or sbout and
between May 18, 2010 and January 19, 2011,

B. Or or about and between July 3, 2012 and September 8, 2018, Res'pondent
performed mullipts procedures on Patient B, a 4B8-year-old femala ot the onset of -
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treatment, inciuding but not limited to excisional blopsles on Patient B's head, neck,
torso and extremities. ’

1. On or about the dates below, Respondent knowingly and falsely represented on
insurance claims that he utilized skin pedicle flaps for wound closure of
exolsional blopsies. Respondent infended to decelve,

a. July 3, 2012,

b, July 24, 2012.

c. July 25, 2012,

d. August 1, 2012,

‘e, August 28, 2012 {two clalms),
f. August 29, 2012,

September 5, 2012,

h., Septasmber 12, 2012
September 25, 2012 (three claims).
September 28, 2012,

October 9, 2012.
Dacember 31, 2012 (two clalms).

. February 8, 2013,

February 12, 2013

February 22, 2013.

February 27, 2013,

March 6, 2013. (two claims).

March 13, 2013,

March 16, 2013, (three clalims)

March 17, 2013.

March 20, 2013.

March 21, 2013.

March 22, 2013.

March 27, 2013.

y. Aprit 1,2013.

«
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z, April 2, 2013.
aa.Aprit 9, 2013 {two clalms)
bb. April 17, 2013 (two clalma).
cc. April 24, 2013 (two claims).
dd.May 1, 2013.
en.May 8, 2013,
fi. May 28, 2013 (five claims).
gg.June 13,2013 (two claims).
hh.June 18, 2013,

-}, June 28, 2013 (two clalms).
iI. July 3, 2013,
kk, July 23, 2013,
. July 24, 2013.
mm. August 13, 2013.
nn.August 20, 2013.
00.September 3, 2013 (wo claims).
pp. September 23, 2013,
qq. September 24, 2013
rr. November 26, 2013 (three claims).

. December 30, 2013 (two clalms).
53, January 20, 2014,
tt, January 15, 2014 {two claims).
uu, January 20, 2014
wv, September 2, 2014. ;
2. Altemnatlvely, Respondent deviated from medically accepted standards, if, In
fact, he utilized skin pedicle flaps for wound closure of excislonal blopsies.
. 3, Respondent ordered excesslve treatment not warranted by the condition of

Palient B, with respect to multiple excisional biopsles performed on or about and
batween July 3, 2012 and through December 2016,

4
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4. Respondent re-exclsed scars from exclsional blopsies within an unacceptably
short perlod of time between the initial exclsion and the re-exclsion.

C. On or about and between March 26, 2014 and April 16, 2014, the Respondent
petformed plastic surgery procedures on Patlent C, a 47~ year-old female,
including mulfiple excisional blopsles,

1. On or about the dates betow, Respondent knowingly and falsely represented on
Insurance clafms that ha utllized skin pedicle flaps for wound closufe of
axcislonal blopsles. Respondent Intended to decelve.

a. March 25, 2014 (three clalms).
b,  Aprll 8, 2014, (nine claims).
c.  Aprif 16, 2014 (seven claims),

.2 Alternatively, Respondent deviated from medically acoepted standards, If, [n
fact, he utllized skin pedicle flaps for wound closurs of excisional blopsles. -

D. On or abott and betwean Aprl 16, 2014, and April 30, 2014, the Respondent
performed a variety of plastic surgery procedures on Patient D, a 46-year-old male,
Inciuding muitiple exclslonal blopsies.

1. On or about the dates below, Respondent knowingly and falsely represented on
insurance clalms that he ulllized skin pedicle flaps for wound closure of
excislonal blopsles. Respondent intended to decelve.

a.  Aprll 16, 2014 (four claims),
b, April 30, 2014 (three claims).

2. Alternatively, Respondent deviated fiom medically accepted standards, If, In
fact, he utilized skin pedicle flaps for wound closure of excisional blopsies.

E. Respondent concealed, with intent to decaive, that he was the subject of a
profassional misconduct Investigation on multiple applications for the
reappointment to the medical staif of Saint Luke's Roosevelt Medical Center that
he signed on the dates below:

1, August 8, 2013. .

2, September 22, 2015,




SPECIFICATION OF CHARGES
FIRST THROUGH SIXTH SPECIFICATIONS

FRAUDULENT PRACTICE

Respondent is charged with commiltting professlonal misconduct as defined by

N.Y. Educ_. Law § 8630(2) by praciicing the profession of medicine fraudulently as alleged

In the facts of the following:

5,

A, A1 and/or A1(a) through A1(y).

B, B1 and/or B1{a) through B1(w).
C, C1 and/or C1 (l.;-) through Ci(c).
D, D1 andfor D1(a) through D1(b}.
E and é1,

E and E2.

SEVENTH THROUGH TWELFTH SPECIFICATIONS

FALSE REPORT
Respondent Is charged with committing professional misconduct as defined in N.Y.

Educ. Law § 6530(21) by wilifully making or filing a false report, or falling to file a report

required by law or by the department of health or the education departmant, as alleged In

the facts of:




10.

11.

12,

A, A1 andfor Af(a) through A1(y).

B, B1 and/or B1(a) through B1(w).
C, C1 andfor C1(a) through C1(c).
D, D4 and/or D1(a) andfor DA(b).
Eand E1. |

E and E2.

THIRTEENTH SPECIFICATION
NEGLIGENCE ON MORE THAN ONE OCCASION

Respondent ls charged with.committing professional misconduct as defined in N.Y.,

Educ. Law § 6530(3) by practicing the professlon of medicine with neglipence on more

than one occaslon as elleged In the facts of

13,

Paragraphs A, A2, A3, A4, B, B2, B3, B4, C, C2, D and/or D3,

FOURTEENTH SPECIFICATION
INCOMPETENGCE ON MORE THAN ONE OCCASION

Respondent is charged with commiifing professlonal mlsconduct as defined In N.Y.

Educ. Law § 6530(6) by practicing the professlon of medicine with incompelenca on more

than one occaslon as alleged In the facts of:




14.  Paragraphs A, A2, A3, A4, B, B2, B3, B4,C, C2,D and/or D3.

FIFTEENTH SPECIFICATION
ORDERING EXCESSIVE TREATMENT

Respondent Is charged with commilting professional misconduct as defined in N.Y.

Educ. Law § 6630(36) by ordering excessive traatment not warranited by the condition of

the patient, as slleged in the facts of:

'16. Band B3.

SIXTEENTH SPECIFICATION

MORAL UNFITNESS

Respondent is charged with committing professlonel misconduct as defined In N.Y,
Educ, Law § 6530(20) by engaging In conduct in the practice of the profession of medicine

| that evidences moral unfliness to practice as alleged in the facts of the foliowing:

18. | A, Al(a)-Al(y), A3(a) A(4), B, Bi(a)-B1{wv), B3, C, C1(a)-C1(c), D, D1{a)-
D1(b) E1, and/or E2.




DATE:June "ﬁ , 2018
New York, New York

Burea

b e

of Professional Medic_al Conduct




2)

3)

4)

EXHIBIT "B"
PRACTICE CONDITIONS

Respondent's conduct shall conform to moral and professional standards of conduct
and governing law. Any act of professional misconduct by Respondent as defined
by N.Y. Educ. Law §§ 6530 or 6531 shall constitute a violation of this Consent
Order and may subject Respondent to an action pursuant to N.Y. Pub. Health Law
§ 230(29).

Respondent shall cooperate fully with, and respond in a timely manner to, OPMC
requests to provide writien pericdic verification of Respondent's compliance with the
terms of the Conditions in Exhibit B. Upon the Director of OPMC's request,
Respondent shall meet in person with the Director's designee.

The conditions imposed in Exhibit B shall foll when Respondent is not engaged in
active medical practice in New York State for a period of 30 consecutive days or
more. Respondent shall notify the Director of OPMC, in writing, if Respondent is not
currently engaged in, or intends to leave, active medical practice in New York State
for a conseculive 30-day period. Raspondent shall then notify the Director again at
least 14 days before returning to active practice, Upon Respondent's return to
active practice In New York State, the conditions imposed in Exhibit B shall resume
and Respondent shall fulfill any unfulfilled conditions and such additional
requirements as the Director may impose as reasonably refate to the matters set
forth in Exhibit "B" or as are necessary to protect the public health.

The Director of OPMC may review Respondent's professional performance. This
review may include but shall not be limited to: a review of office records, patient
records, hospital charts, and/or electronic records; and interviews with or periodic
visits with Respondent and staff at practice locations or OPMC offices.

Respondent shall adhere to federal and state guidelines and professional standards
of care with respect lo infection control practices. Respondent shall ensure
education, training and aversight of all office personne! involved in medical care,
with respect to these practices.

Respondent shall maintain complete and legible medical records that accurately
refiect the evaluation and treatment of patients and contain all information required
by State rules and regulations concerning controlled substances.




7)

8)

_Commencing upon the conclusion of the period of active license suspension,
Respondent shall practice medicine in New York onfy when monitored by a licensed
physiclan, board certified In an appropriate specialty, ("practice monitor") proposed
by Respondent and subject to the written approval of the Director of OPMC. Such
approval shall not be unreasonably withheld. Any medical practice In violation of
this term shall constitute the unauthorized practice of medicine.

a) Respondent shall make available to the monitor any and ali
records or access fo the practice requested by the monitor,
including on-site observation. The practice monitor shall visit
Respondent's medical practice at each and every location,
on a random unannounced basis at least monthly and shall
examine a selection {no fewer than 20 and no more than
40) of records maintalned by Respondent, including patient
recoids, prescribing information and office records, The
review will determine whether the Respondent's medical
practice Is conducted In accordance with the generally
accepted standards of professional medical care. Any
perceived deviation of accepted standards of medical care
or refusal to cooperate with the monitor shail be reported
within 24 hours to OPMC,

b) Respondent shall be solely responsible for all expenses
associated with monitoring, inciuding fees, If any, to the
monitoring physician.

c) Respondent shall cause the practice monitor to report
quarterly, in writing, to the Director of OPMC.

d) Respondent shall maintain medical malpractice insurance
coverage with limits no less than $2 million per occurrence
and $6 million per policy year, in accordance with Section
230(18) (b} of the Public Health Law. Proof of coverage
shall be submitted to the Director of OPMC prior to
Respondent’s practice after the effective date of this Order.

Respondant shall comply with this Consent Order and all its terms and shall bear all
assoclated compliance costs. Upon receiving evidence of noncompliance with, or a
violation of, these terms, the Director of OPMC and/or the Board may initiate a
professional misconduct proceeding to enforce a violation of any condition of this
Consent Order, and/or any other such proceeding authorized by law, against
Respondent.






